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Hébert, Curt, Jr. Commissioner, Federal Energy Regulatory Commission,

letter dated May 8, 2000, to Hon. Joe Barton, enclosing response for
the record ....................................................................................................... 200

Hoecker, Hon. James J., Chairman, Federal Energy Regulatory Commis-
sion, letter dated May 8, 2000, to Hon. Joe Barton, enclosing response
for the record ................................................................................................. 192

Hoekstra, Hon. Peter, a Representative in Congress from the State of
Michigan, letter dated March 29, 2000, to Hon. Joe Barton ..................... 113

Idaho Energy Authority, prepared statement of ............................................ 119
Kennedy, Lynne, Oregon Department of Environmental Quality, letter

dated May 8, 2000, to Hon. Joe Barton, enclosing response for the
record ............................................................................................................. 261

Knowles, Hon. Tony, Governor, State of Alaska, letter dated March 29,
2000, to Hon. Joe Barton .............................................................................. 112

Leshy, John D., Solicitor, U.S. Department of the Interior, letter dated
May 16, 2000, to Hon. Thomas J. Bliley, Jr ............................................... 236

Lyder, Jane M., Legislative Counsel, Office of Congressional and Legisla-
tive Affairs, Department of the Interior, letter dated May 30, 2000,
to Hon. Joe Barton ........................................................................................ 220

Markey, Hon. Edward J., a Representative in Congress from the State
of Massachusetts, letter dated April 10, 2000, to Hon. Joe Barton,
enclosing material for the record ................................................................. 189

Massey, William L., Commissioner, Federal Energy Regulatory Commis-
sion, letter dated May 8, 2000, to Hon. Joe Barton ................................... 219

Michigan United Conservation Clubs, prepared statement of ...................... 115
Oregon Utility Resource Coordination Association, prepared statement

of ..................................................................................................................... 117
Rosenberg, Andrew A., Deputy Assistant Administrator for Fisheries,

National Oceanic and Atmospheric Administration, U.S. Department
of Commerce, responses for the record ........................................................ 246

Souby, James M., Executive Director, Western Governors’ Association,
letter dated May 15, 2000, to Hon. Joe Barton and Hon. Rick Boucher .. 269

Taylor, Gary J., Legislative Director, International Association of Fish
and Wildlife Agencies, letter dated March 28, 2000, to Hon. Joe Barton 122

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00004 Fmt 0486 Sfmt 0486 E:\HEARINGS\64033 pfrm08 PsN: 64033



(1)

HYDROELECTRIC LEGISLATION

THURSDAY, MARCH 30, 2000

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON COMMERCE,

SUBCOMMITTEE ON ENERGY AND POWER,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:07 a.m., in room
2322, Rayburn Building, Hon. Joe Barton (chairman) presiding.

Members present: Representatives Barton, Shimkus, Wilson,
Shadegg, Bryant, Sawyer, Markey, and Dingell (ex officio).

Also present: Representative Towns.
Staff present: Joe Kelliher, majority counsel; Kevin Cook, science

advisor; Elizabeth Brennan, legislative clerk; and Rick Kessler, mi-
nority professional staff.

Mr. BARTON. The purpose of the hearing today is to consider var-
ious hydroelectric bills pending before the subcommittee.

Four of the 7 bills that are the subject of this hearing have
passed the Senate, and I am pleased we are able to hold a hearing
with sufficient time left in the year to act on these bills if it turns
out they enjoy support among subcommittee members.

The most important bill before the subcommittee today is H.R.
2335, the Hydroelectric Licensing Process Improvement Act of
1999, which was introduced by our colleague, Representative
Towns, and is co-sponored by four subcommittee members—Mr.
Burr, Mr. Hall, Mr. Wynn, and Mr. Shadegg.

This hearing comes at an important time. Much of the country’s
hydroelectric capacity will be relicensed in the next 15 years. We
need to understand how well or badly the licensing process is work-
ing. If the process is working badly, we need to know whether ad-
ministrative reforms can improve the process or whether Congress
must act in this area. If Congress must act, we need to know what
a bill should look like.

As I mentioned earlier, 4 of the 7 bills that are the subject of our
hearing today have passed the Senate. Some of these bills have re-
peatedly passed the Senate only to die as the House took no action.
I believe as a general rule, the subcommittee should hold hearings
on bills that have passed the Senate. That does not mean we’ll nec-
essarily pass a bill just because it passed the Senate. The sub-
committee will show the Senate the courtesy of considering their
bills. If the Senate bills referred to the subcommittee die, they will
die as a result of conscious decisions, not out of neglect.

I understand that there is some controversy associated with the
Senate bills we consider today. Federal resource agencies and envi-
ronmental groups oppose the Alaska and Hawaii exemption bills
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and the Michigan exemption bill. Some Bonneville customer groups
oppose S. 1937, which apparently is also known as the JOE bill.
I’m suspicious that Senator Craig gave the bill that name in order
to maximize its chance of House action——

I’m wondering whether it was called the Dan bill in the last Con-
gress.

Finally, I understand that the license extension bills are not con-
troversial.

We look forward to hearing the testimony of the witnesses before
us.

The Chair would now recognize the distinguished ranking mem-
ber from the State of Michigan, Congressman Dingell, for an open-
ing statement.

Mr. DINGELL. Mr. Chairman, thank you. I’d like to welcome our
friend, the Senator from Alaska. Glad to see you here. And also Mr.
DeFazio and the other witnesses. Thank you also for being here,
Mr. Radanovich. Senator, I think with your legislation, there will
be some small problems to work out. We will try and work with
you.

Mr. BARTON. Mr. Chairman, you need to speak up a little bit so
we can——

Mr. DINGELL. Mr. Chairman, I also have an opening statement
which I ask be inserted into the record at this time.

[The prepared statement of Hon. John D. Dingell follows:]

PREPARED STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MICHIGAN

Mr. Chairman, I want to welcome our guests, Mr. DeFazio, Mr. Radanovich, and,
of course my good friend the Senator from Alaska.

Today’s hearing covers a good deal of ground, most of it relating to the relicensing
of hydroelectric facilities. Some of the bills are simple extensions of construction li-
censes. Because of the limitations set in the Federal Power Act, the Committee has
had a long, bipartisan tradition of moving non-controversial license extensions, so
long as the Commission raises no objections. I will say that it is very unusual—
though not unheard of—for Congress to extend the license for more than six years
beyond the four year period granted by FERC. One of the bills we are considering
today, authored by my friend Senator Craig, would require us to deviate from those
standards and I think we need to carefully consider the legislation to decide if it
is appropriate to move forward.

Two of the bills before us would have us exempt small hydroelectric projects in
the states of Hawaii and Alaska, respectively, from the possibility of FERC regula-
tion under Section 4(e) and Section 23(b) of the Federal Power Act. This would leave
these projects solely under the jurisdiction of these states. I am curious as to why
these two states should be treated differently from the other 48 states. I am, how-
ever, certainly open to the arguments of my friend from Alaska and want to extend
him every courtesy and consideration.

Another bill, H.R. 1262, authored by my colleague from the Michigan delegation,
Mr. Hoekstra, would exempt from FERC relicensing and regulation for all time the
Hart Lake project on the Pentwater River in Michigan. I would truly like to be help-
ful to my colleague, but the legislation has drawn strong objections from FERC, the
resource agencies, and environmental groups. In particular, the Michigan United
Conservation Clubs—which counts 100,000 members in my state—has submitted
testimony in opposition to H.R. 1262 and other legislation before us today, and I
ask that the testimony be made part of the record. Finally, the State of Michigan
has informed the Majority staff, Mr. Hoekstra, and my staff that it opposes the bill.
I regret that this leaves me with very little room to be of assistance.

The other hydroelectric bill on which we will hear testimony today is legislation
offered by the Ranking Member of the Finance Subcommittee, Mr. Towns. As many
of you know, I have long taken a strong interest in hydropower issues and the hy-
droelectric relicensing process. In the mid-1980s, I worked closely with several other
committee members on enactment of the Electric Consumers Protection Act (ECPA),
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which attempted to balance environmental values and the economic benefits of hy-
dropower. This statute amended the Federal Power Act to direct FERC to give equal
consideration to fish and wildlife, recreation, and other environmental benefits.

There are a number of factors that led to this change in 1986. For the 65 years
prior to enactment of ECPA, the law more or less promoted the development of hy-
droelectric power, with little weight given to other uses of a waterway and its eco-
system. Now, the waters of the United States are public resources owned by all the
people. The production of electric power is but one of many potential uses of a wa-
terway, and FERC only the regulator of that particular use. The resource agencies
and the states are mainly responsible for the management of these bodies of water
and often the surrounding land, so they have been given an appropriate level of
input into any FERC decision that would affect the disposition of that water and
land. Another important factor to keep in mind is that these licenses can be issued
for up to 50 years. That’s a pretty long time. To put it in perspective, the last time
some of these dams went through re-licensing, I wasn’t in Congress and Strom
Thurmond was a Democrat. So, I think a rigorous licensing process is not an undue
burden.

Having said all this, if there is truly a problem that can’t be handled by the regu-
latory process or readily resolved by the courts and that is causing real uncertainty
or harm, then we should consider whether legislative action might be helpful on bal-
ance. That was the case in 1986 when we passed ECPA. But there should be a large
body of evidence and a large, diverse group of stakeholders supporting legislative
action. As of now, I do not think either of those conditions have been met, but I
remain open to being convinced.

Finally, we have a bill before us that would amend the Pacific Northwest Electric
Power Planning and Conservation Act to allow the Bonneville Power Administration
(BPA) to sell electricity to joint operating entities (JOEs).

Our former colleague Ron Wyden first contacted me about this when the Senate
was considering this legislation late last year. I know he, Mr. DeFazio, Rep.
Hastings, and Rep. Walden are very interested in seeing this legislation move quick-
ly through the legislative process. In an effort to assist them and expedite Congress’
consideration of this matter, in mid-January I sent questions to seven stakeholders
about the legislation and its impact.

I am happy to say that six of those stakeholders took this matter seriously and
responded fully and quite promptly to my request. They had responses to me over
a month ago. I believe their responses will help us as we continue to consider the
legislation and I ask that my letters and their responses be made a part of the
record.

Unfortunately, the one ‘‘stakeholder’’ that has yet to respond is the one that is
responsible for administering the law: the Department of Energy. My friends from
the Northwest should know that it is due to the Department’s inability or unwilling-
ness to respond in a timely fashion, that we lack the information necessary to fully
consider their proposal. I am also disturbed by the lack of a response from DOE,
because the information I requested from the Department is of a basic nature, on
a proposal that had been considered previously by the Senate, and therefore I find
it difficult to believe that my request was extraordinary. Yet, judging by the written
testimony of Mr. Allen Burns, DOE still cannot answer these questions.

Mr. Chairman, I would like to submit for the record the two letters and questions
I sent to the Department. I would also ask that you keep the record of this hearing
open for a substantial amount of time because that may be our only hope for ever
getting the Department to contribute something useful to this hearing.

With that Mr. Chairman, I thank you for your indulgence and will look forward
to hearing from our witnesses.

Mr. BARTON. Without objection, so ordered. Does the gentleman
from Arizona, Mr. Shadegg, wish to make an opening statement?

Mr. SHADEGG. I’ll make a brief one, Mr. Chairman. I simply want
to thank you for holding this hearing. I think it is extremely impor-
tant. I am particularly interested in the issue of relicensing the
pilot hydropower plants. With the current energy crisis we are suf-
fering, the spike in the price of gasoline and crude oil, and with the
recognition that many of our strategies to control air pollution and
to avoid further damage to our air quality, I think it is incumbent
upon this Congress to ensure that the process of relicensing dams
is accomplished in an appropriate fashion and that that——
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Mr. BARTON. You say relicensing dams or relicensing Dems?
Mr. SHADEGG. Dams.
Mr. BARTON. Just want to get it on the record.
Mr. SHADEGG. Relicensing hydroelectrical projects if you prefer,

Mr. Chairman.
Mr. BARTON. That’s more appropriate.
Mr. SHADEGG. And they affectionately labeled me ‘‘Mr. Hydro’’

last year.
Mr. BARTON. No. They actually labeled you ‘‘Hydro Man.’’
Mr. SHADEGG. I commend my colleague, Mr. Towns, for his legis-

lation, and I’m anxious to hear the testimony here this morning.
Mr. BARTON. Thank you. The distinguished gentleman from New

York, a member of the full committee, not of the subcommittee, but
who is a distinguished guest today. Would you like to make an
opening statement?

Mr. TOWNS. Thank you very much, Mr. Chairman, and I also
thank you for holding this hearing. First I’d like to thank you again
for holding this hearing on my bill, H.R. 2335, the Hydroelectric Li-
censing Process Improvement Act of 1999. This is an important
issue, and it deserves the attention that we are giving it today.

I would also like to thank the witnesses. I have reviewed your
testimony. I look forward to the opportunity to discuss these issues
with you during the question and answer period.

Over half of all nonFederal hydroelectric capacity is scheduled to
be relicensed in the next 15 years. If current trends continue, our
country could lose a number of hydropower projects and with them
enormous clean energy and other benefits. Congress must act, and
it must act now, to improve the relicensing process.

I think that all of the witnesses today, regardless of whether
they support my legislation, will acknowledge that there are seri-
ous problems with the current hydroelectric licensing process. The
present process broken and should be fixed. While I commend
FERC and the other agencies involved in the several well-known
efforts to rationalize the licensing process, I do not believe that
they are sufficient to bring the necessary level of accountability and
responsibility to the process. Statutory changes are needed to re-
quire agencies to consider all important factors when setting man-
datory conditions and to give applicants some procedural protec-
tions to ensure that the agencies abide by those requirements.

Without going into the description of H.R. 2335, I do want to em-
phasize, this legislation does not—and I emphasize that—does not
propose to repeal mandatory conditioning. Neither does it modify
or repeal the environmental laws of the resource agencies involved
in the licensing process. Rather, the bill calls for the reasonable im-
plementation of these laws to achieve a balance that will protect
the environment while ensuring a viable hydroelectric industry.

Finally, Mr. Chairman, I would like to note also that since this
bill was introduced, other problems facing companies trying to reli-
cense hydro projects have come to my attention. For example, I re-
cently learned about a problem of a utility company with respect
to their efforts to relicense a project. Unfortunately, the State has
used the authority delegated to them under section 401 of the
Clean Water Act to impose license conditions without regard to the
costs and benefits of the license conditions they would impose.
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I believe this is an important issue that warrants additional con-
sideration by this subcommittee. Once again, I would like to thank
you for extending to me the courtesy to come and to make an open-
ing statement and to indicate that I look forward to working with
you to be able to bring about some changes.

Any time you have a situation where you try to relicense, you
don’t know how many lawyers you need, you don’t know how much
money you need or do you have any idea what year it will ever
happen. So thank you very much, Mr. Chairman.

Mr. BARTON. Thank you, Congressman. All of the members not
present have the requisite number of days to put their opening
statement in the record at the appropriate point.

[Additional statement submitted for the record follows:]

PREPARED STATEMENT OF HON. TOM BLILEY, CHAIRMAN, COMMITTEE ON COMMERCE

Mr. Chairman, this hearing is indeed timely. It has been many years since the
Subcommittee on Energy and Power reviewed legislative proposals to reform the
Federal hydroelectric relicensing process.

This is not an issue that has gotten much attention. My first priority is to enact
comprehensive electric restructuring legislation. I intend to push very hard for that
to happen. Of course, 10 percent of U.S. electric generation comes from hydroelectric
projects. Hydroelectric relicensing is an important issue in many States, and I ap-
plaud my good friend Mr. Towns’ work.

Many believe the current relicensing process is hopelessly broken and there is a
need to amend the Federal laws that govern this process. Others are concerned that
legislation might undermine the level of protection for the environment and fish in
the relicensing process.

In my view, a relicensing process that takes a decade or two has room for im-
provement. The process is a very complicated one, and involves Federal, State, and
local officials. The history of the licensing process has been marked by State-Federal
conflicts, and frictions between FERC and the Federal resource agencies.

I want to offer a special welcome to one of the witnesses today, Mr. Waddington
of Reynolds Metals Company. I will give his comments on S. 1937 my close atten-
tion.

I look forward to hearing the testimony today.

Mr. BARTON. We’re going to start with our first panel of legisla-
tors. We’re going to start with Senator Murkowski. And we under-
stand, Senator, that you are chairing a hearing in absentia at this
moment. So after you give your statement you can leave, and we’ll
submit questions to you in writing. Or if you wish to stay and take
oral questions, that’ll be your prerogative.

We’re going to recognize you for 7 minutes. Your written state-
ment is in the record. Then we’ll just go to Mr. Radanovich and
then Congressman DeFazio.

STATEMENTS OF HON. FRANK MURKOWSKI, A UNITED STATES
SENATOR FROM THE STATE OF ALASKA; HON. GEORGE P.
RADANOVICH, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF CALIFORNIA; AND HON. PETER A. DeFAZIO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF OREGON
Senator MURKOWSKI. Thank you very much, Mr. Chairman. Let

me thank you for calling this hearing, and I think the topics that
are before your committee are most appropriate, and as you indi-
cated, they passed the Senate. Hydro relicensing, of course, is very
meritorious and something we have to address and resolve.

First of all, let me thank Congressman Dingell for his remarks,
and I certainly look forward to working with he and his staff as
well as all the members of the committee to try and address our
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little bill, which suggests, if you will, that Alaska’s a little different,
that a five megawatt exemption is justified, and I would hope that
in my brief remarks I can convince the environmental community
that it is a big plus for the environment.

Let me give you an example of why perhaps Alaska is different.
You know, our pipeline has been in existence for 23 years. It’s up
for renewal. It needs to be relicensed. And the mandate of the De-
partment of Interior was that it receive a full EIS. We were kind
of surprised, because there’s never been a pipeline that’s been reli-
censed in this country, the hundreds of pipelines, that required
anything more than environmental assessment. The explanation
was, ‘‘Alaska is different.’’

That being the case, what we’ve got in the five megawatt or less
bill that’s before this committee is really needed for two reasons.
It will help reduce the price of electricity to consumers, and it will
help the environment in our State.

As you know, and those of you who have traveled in Alaska, we
have a small—a potential for a small number of hydroelectric
projects of five megawatts or less. These are for areas where there
are no anadromous fish in the streams or the runoff, and they can
meet the needs of our small communities of 2,500 to 3,000 people.

Now, FERC’s licensing process is significant in case you’re won-
dering. And as a consequence, it costs millions of dollars, and the
burden of a FERC license is so great that the small projects simply
can’t afford the cost.

We have in my home town 18 feet of rainfall a year. That’s over
220 inches. This is in southeastern Alaska. These are mountainous
little streams that come down with a Pelton wheel plugged in. We
can get power generation to these communities that are dependent
currently on diesel power. And as a consequence, with that kind of
rainfall, we’re looking at projects like a black bear project on Prince
of Wales at 4.5 megawatt, took 7 years to get it through FERC. In
comparison, the construction only took a year.

The FERC licensing costs of $1.2 million comparison with, you
know, $10 million to build the project, who pays that $1.2 million?
It’s the consumer through the licensing. And as a consequence, you
know, it just isn’t applicable in our small area. We only have
700,000 people in an area one-fifth the size of the United States
that goes from Canada to Mexico, Florida to California, with the
Aleutian Islands.

So what we want to make sure is that we’re not bypassing any
of the environmental oversight that is necessary. But we have high
costs because much of our electric generation is by diesel. You
know, the price, residential price of electricity in Alaska is 11.5
cents per kilowatt hour in our major cities as compared to 8.3
cents—that’s 39 percent higher. In some of the villages it’s up to
44 cents per kilowatt. And, you know, it’s because we have to bring
in the diesel fuel by barge during the summer season, or if we’re
short in the winter, we have to fly it in.

Now the consumers will benefit, the air quality will benefit. And
finally, we do have the safeguards to ensure that in this legislation
there is the necessary protection for the environment. It does not
exempt Alaska’s small hydro projects from regulation. Instead it al-
lows the State to regulate in lieu of FERC. And obviously the
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State’s interested in its environmental consequences and respon-
sibilities, more so than a distant FERC who, you know, sits here
in Washington and looks at something 3,000 miles away a little dif-
ferent than the folks that are there looking at it.

In addition, because licensing and regulation for these small
projects will be handled by the State instead of FERC, the proc-
essing time and the cost will be reduced.

Finally, this legislation allows Alaska to regulate the small
projects only after FERC certifies that the State has in place a reg-
ulatory program which protects the public interest and the environ-
ment to the same extent provided by licensing and regulation.

Finally, the legislation specifically provides that full application
of all Federal environmental natural resources or culture resource
protection laws apply. Thus the environment in the legislation will
provide full protection of the environment and the public interest
while at the same time reducing the cost and time required to li-
cense a small hydro project in Alaska.

In summary, if enacted, this legislation would benefit Alaska, the
environment and the economy, and I would encourage my environ-
mental friends to join with me, and if they have differences, I’d be
happy to discuss it with them. But this is a win-win-win, and it’ll
do a great benefit for Alaskans. And when you see 18—that’s the
year I learned to swim, when we had 18 feet of rain in 1947. Thank
you, Mr. Chairman.

[The prepared statement of Hon. Frank Murkowski follows:]

PREPARED STATEMENT OF HON. FRANK H. MURKOWSKI, CHAIRMAN, COMMITTEE ON
ENERGY AND NATURAL RESOURCES, UNITED STATES SENATE

Chairman Barton and the Members of the Subcommittee, I appreciate the oppor-
tunity to testify before your Subcommittee on S. 422, a bill to provide for Alaska
state jurisdiction over small hydroelectric projects of 5 megawatts or less. This bill
passed the Senate unanimously.

This legislation is needed for two reasons. First, it will help reduce the price of
electricity to consumers in Alaska. Second, it will help the environment in Alaska.
Let me explain.

Alaska has great potential for a number of small hydroelectric projects of five
megawatts or less. These projects are generally run-of-the-river, meaning that no
dam will be built, and they are generally located on non-anadromous rivers. A 5
megawatt generator can meet the needs of an Alaskan community of two to three
thousand people.

But under existing law, in order for a hydroelectric project to be built—no matter
how small or remote—it must obtain a license from the Federal Energy Regulatory
Commission. And FERC’s licensing process itself is a major impediment for these
small projects, often killing otherwise beneficial ones.

For a large hydroelectric project costing tens or hundreds of millions of dollars,
the burden of obtaining a FERC license is large, but relatively small as compared
to the total cost. But that is not the case for a small project. Let me give some real
world examples.

Take the Black Bear project on the Prince of Wales Island, a 4.5 megawatt gener-
ator. It took seven years to get through the FERC process; in comparison, construc-
tion of the project took only one year. The FERC licensing process cost $1.2 million;
in comparison, it cost $10 million to build the project. And who pays that $1.2 mil-
lion FERC licensing cost? You guessed it, consumers through higher electricity
rates.

The Goat Lake project is another example. This 4 megawatt project took five
years to get through the FERC process, which cost just over $1 million. Compare
that to a construction cost of $10 million.

These are not exceptions to the rule—they represent the normal cost and time to
obtain a license from the FERC. Thus, as you can see for a small project located
in a remote region of Alaska, FERC’s licensing process is a major expense. And for
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too many small projects, this alone dooms an otherwise economically viable and en-
vironmentally beneficial project.

These small hydro projects are critically important to consumers and for the eco-
nomic development of Alaska. Alaskans have the most expensive electricity in the
United States, and anything we can do to reduce that would be very helpful. Accord-
ing to Department of Energy data, the average residential price of electricity in
Alaska is 11.5 cents per kilowatt hour as compared to a U.S. residential average
of 8.3 cents per kilowatt hour—39 percent higher. And in some parts of Alaska the
residential price reaches a stunning 44 cents per kilowatt hour—5 times the U.S.
average. A key reason for this high cost of electricity is that a large share of Alas-
ka’s electrical supply—particularly in rural and remote regions—is provided by die-
sel-fired internal combustion engines. If high-priced diesel-fired electric generators
could be replaced with low-cost hydroelectric power, consumers would enjoy signifi-
cant reductions in the electrical bills. That would be particularly beneficial to Alas-
kans on fixed incomes.

Not only would Alaska’s consumers benefit from low-cost hydroelectric power,
Alaska’s environment would also benefit. Diesel-fired generators produce significant
amounts of unhealthy air emissions—hydroelectric power produces none.

Let me turn now to the legislation itself. Its most important aspect is that it pro-
vides for the full protection of the environment. The legislation does not exempt
Alaska’s small hydro projects from regulation. Instead, it allows the State of Alaska
to regulate in lieu of FERC. I ask: Who is more interested in the environment of
Alaska—Alaskans or a distant FERC? In addition, because licensing and regulation
of these small projects will be handled by the State of Alaska, instead of FERC,
processing time and costs will be reduced significantly.

Moreover, the legislation allows Alaska to regulate these small projects only after
FERC certifies that the State of Alaska has in place a regulatory program which
‘‘protects the public interest . . . and the environment to the same extent provided by
licensing and regulation . . . [by the FERC].’’ Finally, the legislation specifically pro-
vides for the full application of all ‘‘Federal environmental, natural resources, or cul-
tural resources protection laws . . .’’ Thus, enactment of this legislation will provide
for full protection of the environment and the public interest, while at the same
time reducing the cost and time required to license a small hydro project in Alaska.

In summary, if enacted this legislation will benefit both Alaska’s environment and
its economy.

Mr. BARTON. Thank you, Senator. I just want to——
Senator MURKOWSKI. And thank you, gentlemen.
Mr. BARTON. Thank you.
Senator MURKOWSKI. Thank you, John.
Mr. BARTON. I just—we have a new timing system, and we went

from the old timing system to an egg timer to this high tech sys-
tem, and it’s supposed to give a certain amount of time into the
statement, usually at the end where you sum up and the little yel-
low light goes on. As soon as Senator Murkowski started speaking,
the yellow light went on to sum up.

Senator MURKOWSKI. Well, that’s because I’m from the Senate.
I was winding up.
Mr. BARTON. All right.
Senator MURKOWSKI. Would you excuse me?
Mr. BARTON. Yes. We’ll submit any questions to you in writing

for the record.
Senator MURKOWSKI. I’m conducting a hearing on climate

change.
Mr. BARTON. If you learn anything, send us a copy.
Senator MURKOWSKI. It’s pretty cold in Barrow this winter.
Mr. BARTON. Thank you, Senator.
Senator MURKOWSKI. Thank you very much.
Mr. BARTON. We’d now like to hear from our distinguished col-

league from California, Mr. Radanovich. You will be recognized for
7 minutes also, and then your statement’s in the record in its en-
tirety.
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STATEMENT OF HON. GEORGE P. RADANOVICH

Mr. RADANOVICH. Thank you so much, Mr. Chairman. And I ap-
preciate the opportunity to testify before your subcommittee.

I want to voice my support, my strong support for Congressman
Towns’ bill, 2335, The Licensing Process Improvement Act of 1999.

I appear before you today in two capacities, first as a representa-
tive who is concerned about our national energy policy, but also
here as chairman of the Western Caucus, a bipartisan group of 56
Members of Congress concerned about improving the quality of life
for Western and rural Americans.

The environmental vision of the Western Caucus is grounded in
the belief that sound scientific evidence, not politics, should be the
determining factor in environmental decisionmaking, and that en-
vironmental protection should be achieved in a cooperative manner
rather than through conflict and wasteful litigation.

That is precisely the philosophy behind H.R. 2335, and that’s
why I support the bill, and I urge others to support it as well.

Our Nation is at a precarious crossroads with energy—with re-
gard to its energy policy. On need look no further than the local
gas station, where gas prices are reaching levels close to $2 a gal-
lon in some areas of the Nation, to recognize the serious repercus-
sions of our ongoing dependency on foreign sources of energy. This
dependence is even more perplexing when one considers that do-
mestic generation of hydropower, our Nation’s largest emissions-
free renewable energy resource, is diminishing as a result of FERC
licensing process that most, if not all, parties agree is in need of
repair.

Since the late 1800’s when the first hydroelectric plant in the
American West—the Folsom Powerhouse—opened in California,
hydropower has played a vital role in California’s energy mix. Ac-
cording to the Energy Information Administration, California hy-
droelectric facilities generated about 88.5 billion kilowatt hours of
hydropower in the 2-year period of 1997 to 1998, representing ap-
proximately 40 percent of the net electric utility generation in the
State.

The benefits of hydropower to my State and to the Nation go well
beyond clean, efficient, renewable energy—renewable electric
power. Our Nation’s hydro projects provide drinking water, flood
control, fish and wildlife habitat, irrigation and environmental en-
hancement funding, and recreation to benefit all Americans.

In my district in California, Hunting Lake and Shaver Lake re
reservoirs that were created by and exist solely because of the Big
Creek hydro project. In total, my district comprises over 20 major
hydro projects, generating about 3,000 megawatts of hydropower.
Due to its unique load following capability, peak capacity and volt-
age stability attributes, hydropower plays a critical role in main-
taining reliable electric service in the region that I represent as
well as throughout the Nation.

In spite of the benefits our country derives from hydropower, an
enormous problem exists. The problem is that overly burdensome,
costly and litigation-prone FERC licensing process is threatening
our Nation’s nearly 60,000 megawatts of nonFederal hydro capac-
ity.
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A typical hydro license application can take from 8 to 10 years
to weave its way through the complex licensing process. Some have
taken more than 20 years. Certain Federal agencies are allowed to
set mandatory conditions on FERC licenses without regard to their
effects on project economics, energy benefits and values protected
by other statues or regulations, or FERC-imposed license condi-
tions.

There is no referee other than the Federal courts, which can re-
solve conflicts between these agencies and reconcile their incon-
sistent demands. Often the result is license conditions that have
nothing to do with project impacts. Hydropower licensees, and even
the FERC, have no opportunity to effectively appeal or even ques-
tion the basis of mandatory conditions set by the agencies except
through litigation.

The unfortunate result is higher costs, loss of operational flexi-
bility and lost generation due to new constrains imposed on other
operations.

Earlier this year in its Energy Outlook 200 report, the Energy
Information Administration, the independent statistical branch of
the U.S. Department of Energy, for the first time forecast de-
creased hydroelectric capacity as regulatory actions limit capacity
at existing projects.

My colleagues, this is troubling—and it’s a very troubling and ur-
gent state of affairs. Troubling because this is a clean, wholly do-
mestic source of energy we are talking about. Urgent because over
the next 15 years, over half of all nonFederal hydro capacity—near-
ly 29,000 megawatts of hydropower—must go through this FERC
relicensing process. That, my friends, are why we are here today
and why this bill is so important.

By enacting H.R. 2335, Congress can do its part to ensure that
this important renewable resource continues to operate in a cost-
effective and environmentally compatible manner. If current trends
continue, my State our country will lose a number of hydropower
projects, and with them, enormous clean energy benefits. Moreover,
consumers could faced increased energy replacement costs.

Let me talk briefly about what this bill is and what it isn’t. This
is a moderate bill that enjoys bipartisan support in the House of
Representatives. It will not change or modify any existing environ-
mental laws nor remove regulatory authority from Federal resource
agencies. Rather, it will give these agencies the responsibility to
consider and to be accountable for the full effects of their actions
before imposing mandatory conditions on a hydro license. This bill
also requires that resource agency conditions reflect sound sci-
entific evidence.

In closing, I want to reiterate that H.R. 2335 is a balanced bill.
It emphasizes sound scientific evidence as the determining factor
in environmental decisionmaking. the measure also achieves envi-
ronmental protection in a cooperative manner, without costly law-
suits. By providing reasonable relicensing of hydroelectricity
projects, H.R. 2335 is a benefit to the future of this clean, renew-
able energy resource. For these reasons, I encourage you to support
this bill.

I commend Congressman Towns for his leadership in introducing
this important bill and urge that the subcommittee and all of my
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colleagues in the House work toward the enactment of this bill in
this session.

Thank you, Mr. Chairman.
[The prepared statement of Hon. George P. Radanovich follows:]

PREPARED STATEMENT OF HON. GEORGE RADANOVICH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Chairman Barton, members of the Subcommittee, thank you very much for giving
me the opportunity to appear before you today to voice my strong support for Con-
gressman Towns’ bill, H.R. 2335, ‘‘The Licensing Process Improvement Act of 1999’’.

I appear before you today in two capacities. First, as a representative who is con-
cerned about our national energy policy; but I am also here as the Chairman of the
Western Caucus, a bipartisan group of 56 Members of Congress concerned about im-
proving the quality of life for Western and rural Americans. The environmental vi-
sion of the Western Caucus is grounded in a belief that ‘‘sound scientific evidence,
not politics, should be the determining factor in environmental decision-making,’’
and that environmental protection should be achieved ‘‘in a cooperative manner,
rather than through conflict and wasteful litigation.’’ That is precisely the philos-
ophy behind H.R. 2335. That is why I support this bill. And that is why I urge you
to support it as well.

Our nation is at a precarious crossroads with regard to its energy policy. One
need look no further than the local gas station—where gas prices are reaching levels
close to $2.00/gallon in some areas of the nation—to recognize the serious repercus-
sions of our ongoing dependency on foreign sources of energy. This dependency is
even more perplexing when one considers that domestic generation of hydropower—
our nation’s largest, emissions-free, renewable energy resource—is waning as a re-
sult of a FERC licensing process that most, if not all, parties agree is in need of
repair.

Since the late 1800s, when the first hydroelectric plant in the American West—
the Folsom Powerhouse—opened in California, hydropower has played a vital role
in California’s energy mix. According to the Energy Information Administration,
California hydroelectric facilities generated about 88.5 billion kilowatt hours of hy-
dropower in the two year period 1997-98, representing approximately 40 percent of
net electric utility generation in the state.

The benefits of hydropower to my state and to the nation go well beyond clean,
efficient, renewable electric power. Our nation’s hydro projects provide drinking
water, flood control, fish and wildlife habitat, irrigation. environmental enhance-
ment funding, and recreation benefits to all Americans. In my district in California,
Huntington Lake and Shaver Lake are reservoirs that were created by and exist
solely because of the Big Creek hydro project. Also, due to its unique load-following
capability, peaking capacity and voltage stability attributes, hydropower plays a
critical role in maintaining reliable electric service throughout the nation.

It seems like hydropower is a good deal for the country and its citizens. So, what
is the problem?The problem is that an overly burdensome, costly and litigation-
prone FERC licensing process is threatening our nation’s nearly 60,000 megawatts
of non-federal hydro capacity.

A typical hydro license application can take from eight to 10 years to weave its
way through the complex licensing process-some have taken more than 10 years.
Certain federal agencies are allowed to set ‘‘mandatory’’ conditions on FERC licenses
without regard to their effects on project economics, energy benefits and values pro-
tected by other statutes or regulations, or FERC imposed license conditions. There
is no ‘‘referee’’ other than the federal courts, which can resolve conflicts between
these agencies or reconcile their inconsistent demands. Often, the result is license
conditions that have nothing to do with project impacts. Hydropower licensees, and
even the FERC, have no opportunity to effectively appeal, or even question, the
basis of mandatory conditions set by the agencies, except through litigation.

The unfortunate result is higher costs, loss of operational flexibility, and lost gen-
eration due to these constraints imposed on operations. Earlier this year, in its En-
ergy Outlook 2000 report. the Energy Information Administration—the independent,
statistical branch of the U.S. Department of Energy—for the first time forecasts de-
creased hydroelectric capacity as ‘‘regulatory actions limit capacity at existing
projects . . .’’

My colleagues, this is a troubling and urgent state of affairs. Troubling because
this is a clean, wholly domestic source of energy we are talking about. Urgent be-
cause over the next 15 years, over half of all non-federal hydro capacity—nearly
29,000 megawatts of hydropower—must go through this FERC relicensing process.
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That, my friends, is why we are here today, and why this bill is so important.
By enacting H.R. 2335, Congress can do its part to ensure that this important re-

newable resource continues to operate in a cost-effective and environmentally com-
patible manner. If current trends continue, my state and our country could lose a
number of hydropower projects and, with them, enormous clean energy benefits.
Moreover, consumers could face increased energy replacement costs.

Let me talk briefly about what this bill is and what it isn’t. This is moderate bill
that enjoys bipartisan support in the House of Representatives. It will not change
or modify any existing environmental laws, nor remove regulatory authority from
federal resource agencies. Rather, it will give these agencies the responsibility to
consider, and be accountable for, the full effects of their actions before imposing
mandatory conditions on a hydro license. The bill also requires that resource agency
conditions reflect sound, scientific evidence.

In closing, I want to reiterate that H.R. 2335 is a balanced bill. It emphasizes
sound scientific evidence as the determining factor in environmental decision-mak-
ing. The measure also achieves environmental protection in a cooperative manner,
without costly lawsuits. By providing reasonable relicensing of hydroelectricity
projects, H.R. 2335 is a benefit to the future of this clean, renewable energy source.
For these reasons, I encourage you to support the bill.

I commend Congressman Towns for his leadership in introducing this important
bill and urge the subcommittee and all of my colleagues in the House to work to-
wards enacting this bill this session.

Thank you.

Mr. BARTON. Thank you, Congressman.
Mr. RADANOVICH. I, too, do have a hearing in the Resources Com-

mittee that is of specific interest to my constituents, so if I may ex-
cuse myself.

Mr. BARTON. Yes, sir.
Mr. RADANOVICH. Thank you very much.
Mr. BARTON. Thank you. We’d now like to hear from Congress-

man DeFazio. We’ll put your statement in the record and recognize
you for 7 minutes.

STATEMENT OF HON. PETER A. DeFAZIO

Mr. DEFAZIO. Thank you, Mr. Chairman. I’m here today to talk
about the JOE bill.

Mr. BARTON. Oh, no.
Mr. DEFAZIO. Sometimes known as Senate bill 1937. I commend

the committee on bringing the bill to the attention of the sub-
committee and am hopeful that you’ll act favorably upon it in the
near future.

There is a time sensitivity to this legislation. The bill is quite
simple, actually. It would establish a JOE, or Joint Operating Enti-
ty, in the Pacific Northwest, which will allow the smaller, con-
sumer-owned utilities to aggregate their demand and purchase
their power from the Bonneville Power Administration and achieve
some efficiency in their operations that could be passed on as cost
savings to consumers, both residential and business consumers of
those utilities.

The legislation is very, very narrow in scope. It does—you know,
although it amends the Northwest Electric Power Planning Con-
servation Act, it does not go to the issue of preference. It does not
entitle the utilities who would enter into the Joint Operating Enti-
ties to purchase more power than they could individually from the
Bonneville Power Administration. It does not change their rights in
terms of resale of the preference power. It just allows them to ag-
gregate—these are very, for the most part, very small utilities that
do not have a tremendous amount of technical expertise.
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They’re dealing with a very large Federal agency, the Bonneville
Power Administration, which is proposing rather complex new con-
tractual arrangements, including some things called slice which no-
body quite understands, and other things. And it just would be of
great utility to these small entities to be able to aggregate their
purchasing power and to also pool their funds to higher the tech-
nical expertise they need to better negotiate with the Bonneville
Power Administration.

In my opinion, it will not disadvantage any other customers or
potential customers of the Bonneville Power Administration since
all these utilities are entitled to full preference and generally are
all full requirements customers getting all of their power from the
Bonneville Power Administration. Yet you will hear from the alu-
minum industry, who are raising some procedural concerns, as I
understand, not particularly substantive concerns, and asking that
consideration be delayed til such a time as it could be part of a
greater overhaul or discussion of the Bonneville Power Administra-
tion’s operating statutes.

The problem is that the Bonneville Power Administration is on
a short timeline for these contracts. The current contracts are ex-
piring. In order to meet their obligations both to bondholders and
to the Federal treasury and to the region, the Bonneville Power Ad-
ministration is going to have to complete the contracts in the not-
too-distant future. And therefore, if this legislation is not quickly
adopted, it will just disadvantage one small group of ratepayers in
the contractual discussions.

So I would urge the subcommittee’s favorable preference—or fa-
vorable action. It does not, again, alter the status between and
among Bonneville’s other customers.

[The prepared statement of Hon. Peter A. DeFazio follows:]

PREPARED STATEMENT OF HON. PETER DEFAZIO, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF OREGON

As co-chair of the Northwest Energy Caucus, I would first like to thank the mem-
bers of the Commerce Committee for their thorough and efficient work on Senate
Bill 1937. It has been a pleasure to work with this committee on Federal Power
Marketing Agency issues, in particular trying to establish joint Operating Entities.
I am particularly appreciative of Mr. Barton’s involvement with the Northwest En-
ergy Caucus as the House struggles with energy restructuring. I am grateful to Mr.
Dingell for bringing this issue before the Commerce Committee so that everyone
might better understand the merits of establishing joint Operating Entity in the Pa-
cific Northwest and its importance to many rural Oregonians.

The energy market in the Pacific Northwest is unique compared with other re-
gions of the country. Over 45% of the power used by residential and industrial cus-
tomers is generated and marketed by Bonneville Power Administration (BPA).
Many rural areas in my district are serviced by rural electric cooperatives and other
consumer-owned utilities that rely almost exclusively from on power provided by
BPA.

Establishing a Joint Operating Entity in the Pacific Northwest, will allow smaller,
consumer-owned utilities to more effectively purchase their power from BPA and
achieve more efficiency in their operations which should be passed on as cost sav-
ings to consumers.

While S. 1937 amends the Pacific Northwest Electric Power Planning and Con-
servation Act, the legislation does not amend statutes governing preference. The
Joint Operating Entity will not have the ability to purchase more power than indi-
vidual utilities already receive from BPA. In addition, S. 1937 does not expand the
rights of BPA’s consumer-owned utilities to purchase and resell BPA power. It sim-
ply allows a joint Operating Entity to manage power purchases from BPA.

BPA and its customers have been working for two years to negotiate contacts and
establish rates for the future sale of power. This spring and summer, BPA will com-

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00017 Fmt 6633 Sfmt 6621 E:\HEARINGS\64033 pfrm08 PsN: 64033



14

plete its subscription and rate negotiations. Oregon consumer-owned utility cus-
tomers will greatly benefit from the establishment of joint Operating Entities before
contracts and rates are finalized.

I understand that the Direct Service Industries do not support moving the legisla-
tion although they have no substantive objections. I find this and other recent ac-
tions of the Direct Service Industries at odds with many of the consumer-owned and
investor-owned utilities in the Pacific Northwest. I urge this committee to support
S. 1937 and quickly move this legislation before the entire House.

Again, I appreciate the attention this Committee has given to this important
issue.

Mr. BARTON. Thank you, Congressman. The Chair will now rec-
ognize members for questions for Congressman DeFazio. I don’t
have any. Congressman Towns?

Mr. TOWNS. Do not have any.
Mr. BARTON. Congressman Shadegg?
Mr. SHADEGG. I don’t have any.
Mr. BARTON. Congressman Markey?
Mr. MARKEY. Good job. Excellent job.
Mr. BARTON. Congressman Bryant?
Mr. BRYANT. I don’t have any. We could call it the ED, though,

bill, JOE-ED bill, you know, if you’d like.
Mr. DEFAZIO. If that’ll help, anything. We’re flexible on the

name, Mr. Chairman.
Mr. BARTON. I understand.
Mr. DEFAZIO. As long as JOE is part of it.
Mr. BARTON. That’s—you know, success has many fathers, and

failure none, so we’ll see.
Mr. DEFAZIO. All right.
Mr. BARTON. Thank you for your testimony.
Mr. DEFAZIO. Thank you, Mr. Chairman.
Mr. BARTON. Good job. We now want to hear from our second

panel, but before I bring them forward, I want to make a state-
ment. We have been in a continuing battle with members of the ex-
ecutive branch about getting their testimony in on time. Our pri-
mary problems have been with the Department of Energy. It got
so bad with the Department of Energy that I called the Secretary
and said, ‘‘If your testimony’s not on time this time, don’t bother
coming.’’ And it got here on time.

Today, of our administration witnesses, all but one had their tes-
timony in on time. The Department of Agriculture testimony came
in at 8:30 this morning. So we’re going to ask Mr. Paul Brouha,
who’s the associate deputy chief, to wait until the third panel to
give staffs on both sides the opportunity to read the testimony.

My briefing book was given to me last night at 10:30. Didn’t have
it in it. So hopefully by the time the first—the second panel gets
their—goes through their testimony and answers questions, we will
have had a chance to digest the Department of Agriculture’s testi-
mony. Mr. Brouha can be on the third panel. If he has other things
he needs to do, he can go back to the Department of Agriculture.

So, will Mr. Hoecker of the Federal Energy Regulatory Commis-
sion and Mr. Leshy from the Department of Interior come forward.
Mr. Hoecker is accompanied by Commissioners Hébert and Massey.
Mr. Burns, who is with the Bonneville Power Administration, the
Department of Energy, and Ms. Penelope Dalton, who is with the
National Marine Fisheries Service, if you gentlemen and ladies will
come forward.
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Do you want to make an opening statement?
Mr. MARKEY. Delighted to.
Mr. BARTON. While they’re coming forward, we will let Congress-

man Markey make a brief statement.
Mr. MARKEY. Thank you, Mr. Chairman. I appreciate it. Over

200 years ago, Sir Isaac Newton told us, every body continues in
its state of uniform motion unless it is compelled to change that
state by forces impressed upon it. Little did Mr. Newton know how
relevant that finding would be to today’s hearing.

Salmon swimming upstream know how relevant it is. They abut
Mr. Newton’s first law head on, literally, as they try to pass rivers
and streams blocked by hydroelectric facilities. The hydropower in-
dustry knows what it means, too. They know that FERC’s reli-
censing procedures may force them to consider the environmental
and the resource values of their hydroelectric plants. The process
provides the public with an opportunity to assess the critical envi-
ronmental, recreational, navigational, flood control, irrigation, and
other values that are also in contention with the process of pro-
ducing electricity.

So they’re trying to rewrite Sir Isaac Newton’s first law of motion
by diminishing the resource agency’s involvement in the relicensing
of these hydropower facilities by letting the hydropower industry
continue with less resistance and Federal oversight.

Now while I understand that the industry finds the complexity
of the relicensing process frustrating, I must note that licensees
held their licenses for up to 50 years. In 1985, in 1986 when I was
chairman of this subcommittee——

Mr. BARTON. Oh, the golden years.
Mr. MARKEY. The good old days. I spent considerable time and

effort in forging the consensus that became the Electric Consumers’
Protection Act of 1986, or ECPA. That legislation included provi-
sions that required that the FERC base its recommendations for
mitigating the adverse effects of a license on the recommendations
of Federal and State resource agencies and mandated that FERC
negotiate with those agencies in the event of disagreements.

ECPA also required FERC to give equal consideration to the en-
vironment, to fish, wildlife and other nonelectricity values as it
gives to the development objectives in making licensing decisions.

Congress enacted these reforms.
Mr. BARTON. Can the gentleman speed it up a little bit? I see

you’ve got about four more pages of this brief statement.
Mr. MARKEY. I’ll be glad to do it. I’ll be glad to do it. That be-

came the law of the land, and it became the new constitution for
constructing this balance between the environment——

Mrs. WILSON. Would the gentleman yield for just a question?
Mr. MARKEY. Sure. I’d be glad to.
Mrs. WILSON. Does this Newtonian theory mean that the gen-

tleman is still living in the world before Einstein and the discovery
that energy and mass are interchangeable and perhaps we might
be able to move at the speed of light to——

Mr. BARTON. See, no good deed goes unpunished.
Mr. MARKEY. No. It only means that as an English major, it was

the best metaphor available on short notice.
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And again, you know, congressional expert is an oxymoron. We’re
only experts compared to each other, not the real experts out here.

Mr. BARTON. That’s true.
Mr. MARKEY. So I just do my best to illuminate, you know, as

best I can the contentions on both sides.
Mr. BARTON. Well, we’ll put the gentleman’s complete formal

statement in the record.
Mr. MARKEY. So I’m not—all right. So I’ll conclude by saying I

am not saying torpedo all the dams. All I’m saying is we shouldn’t
be saying damn the environment, full speed ahead, that we have
to construct a balance. I think the 1985-’86 act was a good balance,
and I think that we should be very careful if we try to alter that
balance. And I thank you, Mr. Chairman.

[The prepared statement of Hon. Edward J. Markey follows:]

PREPARED STATEMENT OF HON. EDWARD J. MARKEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MASSACHUSETTS

Thank you, Mr. Chairman. Over 200 years ago Sir Isaac Newton told us
‘‘Every body continues in its state . . . of uniform motion . . . unless it is compelled
to change that state by forces impressed upon it.’’

Little did Mr. Newton know how relevant that finding would be for today’s hearing.
Salmon swimming upstream know how relevant it is. They abut Mr. Newton’s

first law head-on—literally—as they try to pass rivers and streams blocked by
hyrdopower facilities.

The hydropower industry knows what it means too. They know that FERC’s reli-
censing procedures may force them to consider the environmental and resource val-
ues of their hydroelectric plants. The process provides the public with an oppor-
tunity to assure that critical environmental, recreational, navigational, flood control,
irrigation, other values are being properly served. So they’re trying to rewrite Sir
Isaac Newton’s first law of motion by diminishing the resource agencies’ involve-
ment in the relicensing of these hydropower facilities—by letting the hydropower in-
dustry continue with less resistance and federal oversight.

While I understand that the industry finds the complexity of the relicensing proc-
ess frustrating, I must note that licensees hold their licenses for up to 50 years.
From 1985 to 1986, I spent considerable time and effort, as the Chairman of the
Energy Conservation and Power Subcommittee, in forging the consensus that be-
came the Electric Consumers Protection Act of 1986, or ECPA.

That legislation included provisions that required that FERC base its rec-
ommendations for mitigating the adverse effects of a license on the recommenda-
tions of Federal and State resources agencies and mandated that FERC negotiate
with those agencies in the event of disagreements. ECPA also required FERC to
give equal consideration to the environment, fish and wildlife, and other nonpower
values as it gives to power and development objectives in making licensing deci-
sions. Congress enacted these reforms then because it was concerned that FERC
was not according sufficient weight to environmental and nonpower concerns as it
reviewed requests for relicensing of hydroelectric facilities.

I would note that when we passed EPCA, we did so with unanimous bipartisan
support of Members of the Committee and of the House and with the endorsement
of both the environmental community and the support of the electric utility indus-
try, including the Edison Electric Institute and other industry trade associations. In-
deed, the legislative history of the bill shows that it had the support of such wild-
eyed liberals as Frank Murkowski, Mike Oxley, and Ted Stevens. There were no
calls at the time for repeal or weakening of the resource agencies mandatory condi-
tioning authority back then, even though this authority had been exercised by the
agencies for decades.

So what has changed? Little that I can see, other than the fact that FERC, at
the direction of Congress, must now give greater weight to the adverse environ-
mental effects of a dam when it considers relicensing. Since many of the dams that
are coming up for relicensing were first licensed before Congress enacted many of
the environmental laws now on the books, it is inevitable that the industry will in
some cases be required to take actions to rectify harm to fish and wildlife, natural
habitat, recreational or other values. In my view, industry has a very high burden
of proof to meet if it is to seek alterations in the process that might sacrifice these
critical nonpower values.

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00020 Fmt 6633 Sfmt 6621 E:\HEARINGS\64033 pfrm08 PsN: 64033



17

Let me be clear: I’m not saying we should ‘‘torpedo all the dams’’. But I’m also
not saying ‘‘damn the environment—full speed ahead’’ with relicensing. What I am
saying is that we have a relicensing process administered by FERC that holds water
and should continue.

I look forward to the testimony of the witnesses this morning on this matter, and
to assuring that the integrity of the hydroelectric relicensing process remains intact.

Mr. BARTON. Well, we actually do value your expertise as past
chairman of this subcommittee. And as we move to mark-up, we
will call on that expertise.

Mr. MARKEY. Thank you, Mr. Chairman.
Mr. BARTON. This will be a bipartisan basis—process, and I’m

sure your institutional memory will be of considerable value, actu-
ally.

All right. Let’s start with the honorable chairman of the Federal
Energy Regulatory Commission. Did Mr. Massey and Commis-
sioner Hébert, are you all going to give statements also or are you
just here to help the distinguished chairman? Okay. So we’ll go
with Mr. Hoecker, then Mr. Leshy and Mr. Burns, then Dr. Rosen-
berg. Okay.

Chairman Hoecker, we’ll recognize you for 5 minutes, put your
statement in the record, and ask you to summarize it. Welcome to
the subcommittee again.

STATEMENTS OF HON. JAMES J. HOECKER, CHAIRMAN, FED-
ERAL ENERGY REGULATORY COMMISSION, ACCOMPANIED
BY CURT HE

´
BERT, JR. AND WILLIAM L. MASSEY, COMMIS-

SIONERS; JOHN D. LESHY, SOLICITOR, U.S. DEPARTMENT OF
THE INTERIOR; ALLEN BURNS, VICE PRESIDENT OF RE-
QUIREMENTS MARKETING, BONNEVILLE POWER ADMINIS-
TRATION, U.S. DEPARTMENT OF ENERGY; ANDREW A.
ROSENBERG, DEPUTY ASSISTANT ADMINISTRATOR FOR
FISHERIES, NATIONAL OCEANIC AND ATMOSPHERIC ADMIN-
ISTRATION, U.S. DEPARTMENT OF COMMERCE

Mr. HOECKER. Thank you, Chairman Barton and members of the
subcommittee. It’s a pleasure to be here. Thank you for the oppor-
tunity to discuss the proposed legislation and how it might affect
the commission’s hydropower program.

I am pleased, of course, to be joined by my colleagues, Commis-
sioners Massey and Hébert, who will be available to answer ques-
tions. And I convey the regrets of Commissioner Breathitt, who
could not be here today.

The commission’s hydropower program faces significant chal-
lenges today, particularly in relicensing the major projects whose
licenses expire in the next 10 years. Although the commission is os-
tensibly responsible for balancing all competing interests when it
authorizes hydropower project operations, it effectively shares that
responsibility with other agencies which have critical environ-
mental conditioning authority.

The commission often lacks the ability to control the timetable
for license issuance and often has only very limited discretion to
exercise its own judgment in determining the appropriate balance
of economic efficiencies, environmental protection, and all the other
public purposes the Federal Power Act identifies.

So hydropower licensing proceedings can be contentious, pro-
longed and costly. While I am persuaded that such problems nec-
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essarily accompany any administrative proceeding that attracts
such diverse, multiple interests, I believe that it is incumbent upon
us in government to continue working to make licensing decisions
more timely and to develop better support for them.

I am proud of what the commission has accomplished in that re-
gard and what we propose to achieve through further collaboration
with other resource agencies.

The commission takes very seriously its responsibilities to fully
analyze developmental and environmental impacts, to give equal
consideration to these impacts, and to exercise its balancing re-
sponsibilities in a manner that protects the environment.

It encourages the use of its alternative licensing procedures in in-
dividual cases as tools for reaching settlements to satisfy both pub-
lic and private interests in a timely manner.

My written testimony today cites examples of our success. And
because we respect the challenges and responsibilities faced by the
resource agencies, which are assigned by the Congress to be stew-
ards of the environment, the commission has dedicated much of its
limited much of its limited resources to the pursuit of interagency
agreements that will help us all serve the public better.

The commission is a key sponsor and participant with six execu-
tive branch departments in the Interagency Task Force on Improv-
ing Hydroelectric Licensing Processes. The ITF now also has a
chartered advisory committee that is gathering advice from States,
licensees, Indian tribes, counties, and nongovernmental organiza-
tions on how to improve the process, and I expect great things from
this effort.

The principal legislation before you today, H.R. 2335, is designed
to increase the efficiency of the licensing process and to promote
outcomes that are in the public interest. I certainly support that
intent, although some parts of the bill are more likely than others
to achieve these outcomes, I believe. For instance, having the re-
source agencies consider a range of public interest factors in devel-
oping mandatory conditions would lead to a better informed deci-
sionmaking, unquestionably. The commission is required to take
into account a similar set of factors for matters within its discre-
tion.

The requirement for resource agencies to document their
decisonmakings is essential for due process in my view. Subjecting
resource agencies to deadlines for submitting conditions, as the
commission’s regulations now provide, also could help improve li-
censing processes. These sensible requirements could make licens-
ing more timely and efficient while developing the record that sup-
ports well-reasoned licensing decisions.

I am concerned that other provisions unnecessarily add burden-
some, time-consuming steps to the process, however, and thereby
add to the burden and cost placed on licensees and other partici-
pants without a compensating benefit.

I’ve also been asked today to testify on six other bills. And in
that regard, I rely on my written testimony and have nothing fur-
ther to add about them at this time.

I want to thank the chairman and the subcommittee for its inter-
est in hydropower licensing at the Commission, and I will be very
pleased to answer whatever questions you may have.
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[The prepared statement of Hon. James J. Hoecker follows:]

PREPARED STATEMENT OF JAMES J. HOECKER, CHAIRMAN, FEDERAL ENERGY
REGULATORY COMMISSION

Mr. Chairman and Members of the Subcommittee: I appreciate the opportunity
to appear before you to discuss proposed legislation, and how it might affect the
Commission’s hydropower program.

The Commission’s hydropower program faces significant challenges today, particu-
larly in relicensing the important projects whose licenses expire in the next 10
years. Although the Commission is ostensibly responsible for balancing all com-
peting interests when it authorizes hydropower project operations, its authority is
statutorily circumscribed. Other agencies have critical environmental conditioning
authority, and the multiple interests involved in relicensing cases require extensive
due process. As we have seen, hydropower licensing cases can lead to contentious
debates among the interested parties and, at times, among different elements of the
Federal government with statutory roles in the process. Concerns have been voiced
about whether licensing decisions can be more timely, and whether support for deci-
sions can be better developed.

In response, the Commission has advanced approaches that favor collaboration
and balance. First, the Commission takes seriously its own responsibilities, for deci-
sions within its discretion, to fully analyze developmental and environmental im-
pacts, to give equal consideration to these impacts, and to exercise its balancing re-
sponsibilities in a manner that protects the environment. Second, the Commission
encourages the use of its alternative licensing procedures in individual cases. This
innovative approach is a tool for reaching settlements that satisfy public and private
interests in a timely manner. Third, the Commission is working hard to enhance
its procedures for working with the resource agencies, so the licensing process under
the Federal Power Act (FPA) is as smooth and productive as possible. Legislation
that will help us achieve these objectives and meet the FPA’s objective of balancing
all public interest considerations is helpful.

My prepared testimony today will survey the Commission’s statutory responsibil-
ities and the overlap of regulatory authorities which are involved in the licensing
process. My objective is to share with the Subcommittee an assessment about how
that process has worked in practice, and what we are doing to improve our produc-
tivity and our responsiveness to the needs of various participants in future cases.
I will then turn to the specific bills before you.

I. THE COMMISSION’S LICENSING PROGRAM

Hydropower is the oldest area of Commission jurisdiction. The Commission’s pred-
ecessor began Federal regulation of private hydroelectric generation in 1920. The
Commission currently regulates over 1,600 hydropower projects at over 2,000 dams
pursuant to Part I of the FPA. Those projects represent more than half of the Na-
tion’s approximately 100 gigawatts (GW) of hydroelectric capacity and over 5 per-
cent of all electric power generated in the United States. Hydropower is an essential
part of the Nation’s energy mix and offers the benefits of an emission-free, renew-
able energy source.

I am proud of the Commission’s ability to meet the challenges in this area. The
Commission’s hydropower work generally falls into three categories of activities.
First, the Commission licenses and relicenses projects. Relicensing is of particular
significance because it involves projects that originally were licensed from 30 to 50
years ago. In the intervening years, enactment of numerous environmental, land
use, and other laws has begun to significantly affect the Commission’s ability to con-
trol the timing of licensing and the conditions of a license. The Commission’s second
role is to manage hydropower projects during their license term. This post-licensing
workload has grown in significance as new licenses are issued and as environmental
standards become more demanding. Finally, the Commission oversees the safety of
licensed hydropower dams. This program is widely recognized for its leadership in
dam safety.

Non-federal hydropower projects have been required by the Congress to obtain
Commission authorization if they are on lands or waters subject to Congress’ au-
thority. Original licenses are issued for terms of 30-50 years. Under the standards
of the FPA, projects can be authorized if, in the Commission’s judgment, they are
‘‘best adapted to a comprehensive plan’’ for improving or developing a waterway for
beneficial public purposes, including power generation, irrigation, flood control,
navigation, fish and wildlife, municipal water supply, and recreation. The Congress
last spoke to the Commission’s role in balancing these purposes in the Electric Con-
sumers Protection Act of 1986 (ECPA), which amended the FPA to require the Com-
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mission to give ‘‘equal consideration’’ to developmental and non-developmental val-
ues.

The number of applications for original licenses has steadily declined to a handful
per year for a number of reasons, including the diminished availability of attractive
sites and current economic conditions. The Commission does not expect this situa-
tion to change. Most licensing activity currently before the Commission therefore in-
volves the relicensing of existing projects.

As I stated earlier, while the Commission’s overarching responsibility under the
FPA is to strike an appropriate balance among the many competing power and non-
power interests, as required by the public interest standards of §§ 4(e) and 10(a) of
the FPA, various statutory requirements give other agencies a powerful role in li-
censing cases. Those requirements include:
• Section 4(e) of the FPA, which authorizes the Departments of Agriculture and the

Interior to impose mandatory conditions on projects located on Federal reserva-
tions they supervise.

• Section 18 of the FPA, which authorizes the Departments of Commerce and the
Interior to impose mandatory fishway prescriptions.

• Section 10(j) of the FPA, which authorizes federal and state resource agencies to
propose conditions to protect fish and wildlife.

• Section 401 of the Clean Water Act, which authorizes States to impose mandatory
conditions as part of the State water quality certification process.

• The Coastal Zone Management Act, which authorizes States to impose conditions
on projects affecting their coastal resources.

• The Endangered Species Act, which directs the Departments of the Interior and
Commerce to propose measures to protect threatened and endangered species.

• The National Historic Preservation Act, which requires Commission consultation
with Federal and State authorities to protect historic sites.

Thus, licenses typically contain requirements that are developed by a variety of
agencies other than the Commission, and that often are imposed through those
agencies’ mandatory conditioning authority.

I recognize and respect the importance of the mandates of our sister Federal agen-
cies, and appreciate the constraints under which they operate. However, the current
regulatory structure suggests at least two things to me. First, the Commission often
lacks the ability to control the timetable for license issuance. Second, the Commis-
sion often has only very limited discretion to exercise its own judgment in deter-
mining the appropriate balance of economic efficiencies, environmental protection,
and all the other public purposes the FPA identifies. These concerns have been
heightened by a series of court decisions that have held that the Commission has
essentially no authority to reject or modify mandatory conditions, even where, in the
Commission’s view, they are not consistent with the public interest. See Escondido
Mut. Water Co. v. LaJolla Band of Mission Indians, 466 U.S. 765 (1984) (Commis-
sion cannot reject Section 4(e) conditions); PUD No. 1 of Jefferson County v. Wash-
ington Dept. of Ecology, 511 U.S. 700 (1994) (States may include in Clean Water
Act certifications conditions to protect all designated uses contained in water quality
standards); American Rivers v. FERC, 129 F.3d 99 (2d Cir. 1997) (Commission can-
not modify or reject State conditions under the Clean Water Act); American Rivers
v. FERC, 187 F.3d 1007 (9th Cir. 1999) (Commission cannot determine if Section
18 conditions fall within the scope of that provision). The Commission’s only discre-
tion with respect to mandatory conditions it might conclude are not in the public
interest is simply to deny the license application. I am sure you understand what
a difficult position that puts the agency in.

II. MEETING NEW CHALLENGES

In determining whether and how to relicense a project upon expiration of its origi-
nal license, the Commission must strike a balance among many legitimate but
sometimes competing interests. Development and utilization of hydropower must
now adjust to an increasingly competitive electric marketplace and heightened envi-
ronmental scrutiny, as well as to a decisionmaking process characterized by shared
authorities. Projects coming up for relicense in the next several decades were origi-
nally licensed before the enactment of ECPA, the National Environmental Policy Act
(NEPA), the Endangered Species Act, the Federal Water Pollution Control Amend-
ments of 1972 (the Clean Water Act), and the Coastal Zone Management Act. I
think it is fair to say that consideration of non-power values has come to dominate
most relicensing proceedings in the modern era.

The Commission has responded to this modern era of relicensing with orders
crafted to fully sustain environmental resources. For licenses issued since the pas-
sage of ECPA in 1986, the Commission has included approximately 95 percent of
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all fish and wildlife agency recommendations. Increased flows to provide for the
needs of fish have been provided in thousands of miles of streams, boat launches
and camping areas have been created for public recreation, and thousands of acres
of wildlife habitat have been set aside and protected as a result of the licensing
process. All of these environmental improvements have been implemented while
maintaining the viability of the hydropower industry. No license issued since the
Commission began relicensing the large group of projects in the so-called ‘‘class of
’93’’ has been surrendered. Thus, licensing can achieve the balance between develop-
mental and non-developmental values mandated by Congress.

In order to achieve optimum outcomes in hydropower licensing proceedings, the
Commission has placed increased emphasis on promoting settlements and the more
collaborative, alternative licensing process. The alternative process allows license
applicants and other parties to collaborate on the preparation of environmental doc-
umentation and other matters early on—before an application is filed—with the goal
of developing consensus on the terms and conditions of the license. Several licenses
have been completed under the alternative process, and many more are currently
underway. Figure 1, attached to my testimony, shows the growth in the use of the
alternative licensing process, while Figure 2 shows a similar increase in the number
of licenses based on settlement agreements.

The most recent example of successful use of a collaborative process is Avista Cor-
poration’s 700-MW Clark Fork Project located in Idaho and Montana. In July 1997,
Avista decided to use a collaborative process for relicensing this project and formed
a relicensing team consisting of Federal, State, and non-governmental organizations.
The members of the relicensing team met regularly, with Commission staff pro-
viding guidance and support, to address resource concerns and ultimately develop
a comprehensive settlement agreement that resulted in the protection and enhance-
ment of the natural and human environment. A license incorporating Avista’s settle-
ment agreement was issued by the Commission in February 2000, only one year
after the license application was filed.

Additional examples of successful collaborative processes include Georgia Power
Company’s 5.4-MW Flint River Project No. P-1218 located on the Flint River in
Georgia, and International Paper Company’s 23-MW Riley-Jay-Livermore Project
No. P-2375 and Otis Hydroelectric Company’s 10-MW Otis Hydroelectric Project No.
P-8277, both located on the Androscoggin River in Maine. Licenses for each of these
projects also were issued less than one year from the date the applications were
filed.

I have attached to my testimony a map, Figure 3, which shows the 220 project
licenses that will expire in the years 2000 through 2010. The Commission began re-
ceiving these relicense applications in 1998. They will comprise a significant ‘‘class’’
of projects and another spike in the Commission’s workload. This group of projects
has a combined capacity of approximately 22 GW, or 20 percent of the Nation’s in-
stalled hydroelectric capacity.

In addition to supporting collaboration in individual cases, the Commission is also
working hard to improve coordination among the disparate authorities involved in
hydropower licensing. By way of example, for the past two years, the Commission,
the Department of the Interior, the Department of Commerce, the Department of
Agriculture, the Department of Energy, the Council on Environmental Quality, and
the Environmental Protection Agency have convened an Interagency Task Force on
Improving Hydroelectric Licensing Processes to address problems in licensing. The
Interagency Task Force’s agenda includes matters such as the manner in which the
Commission issues notice of license applications, how to determine which environ-
mental studies should be performed, environmental review under the NEPA, coordi-
nation of Endangered Species Act review, guidelines for participants in the Commis-
sion’s collaborative process, the crafting of clear and enforceable license conditions
by state agencies and other participants, a review of the economic techniques used
by various federal agencies as they participate in the licensing process, and input
to the reform of the Commission’s ex parte rule. At the Task Force’s request, Sec-
retary Babbitt and I chartered an advisory committee, pursuant to the Federal Ad-
visory Committee Act, to obtain input from states, licensees, Indian Tribes, counties,
and non-governmental organizations.

I expect that the Task Force will continue to generate important work products
and, perhaps just as important, foster a spirit of collaboration among the agencies
involved, with the goal of making the licensing process as efficient as possible with-
in the existing statutory framework.

From the Commission’s vantage point, the Task Force has led to some encour-
aging developments. For instance, the resource agencies have indicated that they
are exploring concrete reforms to enhance their participation in the licensing proc-
ess, including establishing procedures for obtaining public input, such as notice and
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comment on draft mandatory conditions, and committing to participate in cases
where the collaborative process is used, subject to resource constraints. I support
these reforms, and have every reason to believe they will be implemented.

III. COMMENTS ON PENDING LEGISLATION

My comments above relate to the Commission’s diligent efforts to make the cur-
rent statutory framework, as interpreted by the courts, work as effectively as pos-
sible. Now let me turn to comments on proposals to change Federal statutes. I will
discuss each of the several bills under consideration in turn.
A. H.R. 2335: Improving the Hydroelectric Licensing Process

H.R. 2335 would amend the FPA with the respect to mandatory license conditions
submitted by the Secretaries of the Interior and Commerce under Sections 4(e) and
18 of that Act, and by federal agencies supervising lands on which project works
are located. The bill would require them to take into consideration various factors,
including the impacts of proposed conditions on economic and power values, electric
generation capacity and system reliability, air quality, drinking water, flood control,
irrigation, navigation, or recreation water supply, compatibility with other license
conditions, and means to insure that conditions address only direct project environ-
mental impacts at the lowest project cost. The Departments would be required to
provide written documentation for their conditions, submit them to scientific review,
and provide administrative review of proposed conditions.

H.R. 2335 would provide for the Commission to establish a deadline for the sub-
mittal of mandatory conditions in each case, to be no later than one year after the
Commission issues notice that a license application is ready for environmental re-
view. If an agency fails to submit a final condition by the deadline, the agency loses
the authority to recommend or establish license conditions. The Commission must
conduct an economic analysis of conditions proposed by consulting agencies, and,
upon request of license applicants, must make a written determination whether
such conditions are in the public interest, were subjected to scientific review, relate
to direct project impacts, are reasonable and supported by substantial evidence, and
are consistent with the FPA and other license conditions.

In addition, the bill provides that the Commission shall be the lead agency for
environmental review under the NEPA, and that other Federal agencies will not
perform additional environmental review.

Finally, the bill provides that the Commission shall submit to Congress a study
of the feasibility of establishing a separate licensing procedure for ‘‘small hydro-
electric projects,’’ which term the Commission may define by regulation, but which
must at a minimum include projects with generating capacities of five megawatts
or less. I comment on this study requirement in my discussion of S. 422.

I support the underlying purpose of the bill, which is to promote sensible and
timely decisions by all agencies involved in licensing matters. Reasoned decision-
making with respect to mandatory conditions must be the responsibility of the re-
source agencies, given the Commission’s very limited discretion with respect to such
conditions. As Congress considers any legislation, however, it should be careful to
ensure that any procedures that could add time or expense to the process are justi-
fied by improved outcomes.

Several portions of H.R. 2335 could improve the process. For instance, having the
resource agencies consider a range of public interest factors in developing manda-
tory conditions would lead to better-informed decisionmaking. The Commission is
required to take into account a similar set of factors for matters within its discre-
tion. The requirement for resource agencies to document their decision making is
essential for due process. See Bangor Hydroelectric Co. v. FERC, 78 F.3d 659 (D.C.
Cir. 1996). Subjecting resource agencies to deadlines for submitting conditions (as
the Commission’s regulations now provide) also could help improve the licensing
process. These sensible requirements could make licensing more timely and effi-
cient, while developing the record that supports well-reasoned licensing decisions.

I am less sanguine about some other procedures that would be established by the
bill, such as those requiring scientific peer review of conditions, mandating detailed
administrative review procedures, and requiring the Commission to review the eco-
nomic impact of proposed conditions and whether the resource agencies have com-
plied with the bill’s requirements. I am concerned that adding burdensome, time-
consuming steps to the licensing process could lengthen and increase the expense
of the process, and thereby add to the burden placed on licensees and other partici-
pants, without a compensating benefit. I am also concerned about the portion of the
bill that would permit only the Commission to conduct NEPA environmental anal-
yses. This might prevent individual agencies from performing the review that they
need to support their portion of the licensing process in a timely fashion. Further,
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the Commission would be required to do NEPA analysis on the agencies’ behalf,
which would not only increase the Commission’s workload, but could lead to dis-
putes as to whether the Commission’s efforts are sufficient for the agencies’ pur-
poses.

If all parties in a hydropower licensing case do not work harmoniously, resolution
of substantive and procedural issues will tend to become more time-consuming and
more expensive. I believe that, within the general framework of the FPA, the Com-
mission and its expert staff are well-suited to bring proceedings to closure even if
there is a sustained level of disagreement and to render timely judgments that will
meet the public interest. To the extent that H.R. 2335 will help the resource agen-
cies to be effective partners in this difficult licensing process, it could improve that
process.
B. S. 422: Small Hydroelectric Projects in Alaska

S. 422 provides (with certain exceptions discussed below) that, at such time as the
Commission determines that the State of Alaska has in place a process for regu-
lating hydropower project works having a power production capacity of 5,000 kilo-
watts (5 megawatts or MW) or less, according to specified public interest standards,
Alaska shall have exclusive authority to authorize all such project works that are
not under Commission license or exempted from licensing, and are not within an
application for preliminary permit or license that has been accepted for filing as of
the date of the provision’s enactment. If such project works are under a Commission
license as of the date of enactment, then the licensee may elect to transfer the
project to state regulation.

The bill provides that project works are not removed or removable from Commis-
sion jurisdiction if they are located in whole or in part on any Indian reservation,
unit of the National Park System or other federal designated system, or component
of the Wild and Scenic Rivers System, or segment of a river designated for study
for potential addition to such system. State authorizations for project works located
in whole or in part on other Federal lands shall be subject to the approval of, and
terms and conditions imposed by, the Secretary having jurisdiction with respect to
such Federal lands. Finally, the transfer to the State of the above-described author-
ity does not preempt the application of Federal environmental, natural, or cultural
resources protection laws according to their terms.

There are currently 22 licensed projects in Alaska. Of these, 17 projects occupy
National Forest lands administered by the U.S. Forest Service, and 5 projects oc-
cupy federal lands administered by the U.S. Bureau of Land Management (BLM).
Of the total of 22 licensed projects, 10 projects are 5 MW or less, and 12 projects
are larger than 5 MW. There are 3 exempted projects in Alaska, all under 5 MW.
One project occupies National Forest lands, and two occupy non-federal lands. There
are currently pending before the Commission five Alaska license applications, three
of which have been accepted for filing. One application, for a 0.5 MW project will
be located on lands managed by the U.S. Fish and Wildlife Service. The other four—
a 2.2-MW project, a 3.0-MW project, a 4.2-MW project, and a 6.0-MW project, will
be located on National Forest lands.

Finally, there are a number of potential Alaska projects at the pre-development
application stage. Eight project proposals are currently being studied under issued
preliminary permits. Of these, two would be projects over 5 MW, of which one would
occupy National Forest lands, and one would occupy Bureau of Land Management
lands. Six would be projects of 5 MW or less, of which three would occupy National
Forest lands, and three would occupy non-federal lands.

As a general matter, I do not support legislation removing non-federal hydropower
projects from the Commission’s jurisdiction based on the size of the project. A
project with a small capacity can have a significant impact both at the project site
and beyond its immediate environs. Pursuant to the mandates of the Federal Power
Act, the Commission evaluates that impact, and, in rendering a licensing decision,
gives equal consideration to development interests and environmental resources in
determining whether, and with what requirements, to authorize hydropower devel-
opment.

The underlying premise of the legislation is that Alaska presents the Congress
with a special case that favors local control over projects that would otherwise be
subject to the Commission’s jurisdiction. Inasmuch as Alaska is not interconnected
with the interstate electric grid in the lower 48 states, that environmental impacts
of projects located in Alaska are relatively unlikely to affect the lower 48 states, and
that the bill requires a state program that will adequately evaluate project impacts,
I do not object to this legislation. However, I would oppose a generic 5-MW exemp-
tion for projects located in the lower 48 states. Because some 70 percent of the
projects the Commission regulates are 5 MW or smaller, such an exemption would
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have a deleterious effect on the Commission’s ability to address the cumulative envi-
ronmental effects of all non-federal hydropower projects in a river basin or water-
shed.

S. 422 also raises one technical issue. The bill provides for the transfer to the
State of Alaska of the Commission’s jurisdiction over the hydroelectric ‘‘project
works’’ of certain categories of projects. Section 3(12) of the Federal Power Act de-
fines ‘‘project works’’ as ‘‘the physical structures of a project,’’ and Section 3(11) of
the Act defines ‘‘project’’ as a ‘‘complete unit of improvement of development’’ con-
sisting of project works . However, the bill provides no standard for defining ‘‘project
works having a power production capability of 5,000 kilowatts (5 megawatts) or
less.’’ Absent statutory criteria to the contrary, there is the potential for abuse in
‘‘packaging’’ proposed project works in a manner that artificially segregates into 5-
megawatt groupings the power production components of what is in fact a single
unit of development, in order to evade Commission jurisdiction. Creating these in-
centives would not in my view foster public interest objectives. I therefore rec-
ommend that the bill specify that the power production capacity of a project be de-
termined in accord with the Federal Power Act’s definition of a project.
C. S. 334: Voluntary Licensing of Hydroelectric Projects in the State of Hawaii

S. 334 would amend Section 4(e) of the Federal Power Act by inserting the fol-
lowing parenthetical limitation: ‘‘(except fresh waters in the State of Hawaii, unless
a license would be required by section 23 of the Act)’’. These words would modify
the reference to ‘‘several States,’’ so as to partially limit the authority of the Com-
mission to issue licenses under Section 4(e) with respect to proposed hydropower
projects in Hawaii.

Section 4(e) of the Act contains the Commission’s authority to issue licenses for
hydropower projects. Section 23(b)(1) sets forth the circumstances under which a
project cannot be constructed, operated, or maintained without a license. In certain
circumstances, the Commission has authority to issue a license for a hydropower
project in response to a voluntary application under Section 4(e), even though licens-
ing is not required under Section 23(b)(1). See Cooley v. Federal Energy Regulatory
Commission, 843 F.2d 1464, 1469 (D.C. Cir. 1988).

Under S. 334, the Commission would continue to have jurisdiction to issue li-
censes to construct, operate, and maintain hydropower projects in Hawaii whenever
Section 23(b)(1) would require a license for such activities. However, the Commis-
sion would be precluded from issuing a license for a project in Hawaii if Section
23(b)(1) did not require a license for such activities. In the absence of this legisla-
tion, an applicant might seek an FPA license if it wanted protection from competi-
tors for a site, or if it concluded that federal regulation was preferable to state regu-
lation.

Pursuant to Section 2408 of the Energy Policy Act of 1992, the Commission on
April 13, 1994, submitted to the Senate and House Committees a study of regulation
of hydropower projects in Hawaii. The study noted that the Commission has never
licensed a hydropower project in Hawaii, and is thus not currently regulating any
project in Hawaii. That is still the case. Therefore, S. 334 would not likely have any
impact on the Commission’s current operations, and I would not oppose its enact-
ment.
D. S. 1236: Extending Deadline to Commence Project Construction

Section 13 of the Federal Power Act requires that construction of a licensed
project be commenced within two years of issuance of the license. Section 13 author-
izes the Commission to extend this deadline once, for a maximum additional two
years. If project construction has not commenced by this deadline, Section 13 re-
quires the Commission to terminate the license.

The project in question is the Arrowhead Project No. 4656, to be located at the
Bureau of Reclamation’s Arrowrock Dam, on the South Fork of the Boise River, in
Idaho. The Commission issued a license for this project on March, 27, 1989, and
granted a two-year extension of the commencement-of-construction deadline in 1991.
In 1993, pursuant to section 1704(c) of the Energy Policy Act of 1992, the Commis-
sion extended the deadline until March 26, 1999. S. 1236 would authorize the Com-
mission to extend the deadline an additional six years, until March 26, 2005.

As a general principle I do not support the enactment of bills authorizing or re-
quiring construction extensions for individual projects. More particularly, where
Congress has considered statutory extensions, the Commission has, as a matter of
policy, objected to granting a licensee a total of more than 10 years from the
issuance date of the license to commence construction. In my view, 10 years is a
more than reasonable period for a licensee to determine definitively whether a
project is economically viable and to sign a power purchase agreement. Moreover,
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the Commission has a policy against ‘‘site-banking,’’ that is, allowing a licensee who
is not developing a site to prevent other potential applicants from doing so, and I
am also concerned that a license issued more than 10 years ago may not reflect cur-
rent circumstances. I note that, even if a license is terminated, the applicant is free
to file a new application, based on current information. Since the bill in question
would extend the deadline until 16 years after the license was issued, I think it is
inadvisable on policy grounds.

E. H.R. 3852: Extending Deadline to Commence Project Construction
H.R. 3852 would require the Commission, upon the request of the licensee and

in accordance with the good faith, due diligence, and public interest requirements
of Section 13 of the Federal Power Act, to extend the deadline for commencement
of construction of Project No. 7115 for up to six additional years after September
21, 2000, the current deadline.

As I noted with respect to S. 1236, as a matter of general principle, I do not sup-
port the enactment of bills authorizing or requiring construction extensions for indi-
vidual projects. However, if such extensions are authorized by the Congress, I would
object to granting a licensee more than 10 years from the issuance date of the li-
cense to commence construction. In my view, 10 years is a more than reasonable
period for a licensee to determine definitively whether a project is economically via-
ble and to sign a power purchase agreement. If a licensee cannot meet such a dead-
line, I believe the license should be terminated pursuant to Section 13, so that the
site is once again available for whatever uses current circumstances may warrant.

Where the Commission has stayed the construction deadlines, or the entire li-
cense, for example pending judicial appeal of the license or the completion of pre-
construction proceedings, the period of the stay is not counted in applying the 10-
year policy.

Because H.R. 3852 would not extend the construction commencement date beyond
10 non-stayed years from the issuance of the Project No. 7115 license, I have no
specific objection to its enactment.

F. H.R 1262: Exempting from Licensing Facilities on the Pentwater River
H.R. 1262 would exempt from Sections 23(b) and 4(e) of the FPA certain existing

facilities located on the Pentwater River in Michigan, so that no license would be
required under Part I of the FPA to operate and maintain those facilities.

I oppose this legislation. Congress’ purpose in enacting the FPA was to provide
‘‘a complete scheme of national regulation’’ to ‘‘promote the comprehensive develop-
ment of the water resources of the Nation’’ and to avoid the piecemeal federal and
state regulation that had previously blocked that comprehensive scheme. See First
Iowa Hydro-Electric Coop. v. FPC, 328 U.S. 152, 10 (1946). Exempting particular
projects from regulation under the FPA would undercut the Commission’s ability to
ensure the optimum development of waterways, and would deny to the public the
consideration of public interest factors that is the basis for all Commission licensing
decisions. While the states of Alaska and Hawaii present special cases, in that they
are geographically distinct from the rest of the Nation and are not connected to the
interstate power grid, the same cannot be said for the lower 48 states. Thus, the
features that distinguish S. 422 and S. 334 are not present for H.R. 1262.

G. S. 1937: Sales of Bonneville Power Authority Energy to Joint Operating Entities
This bill would amend the Pacific Northwest Electric Power Planning and Con-

servation Act to provide for sales of energy by the Bonneville Power Administration
to joint operating entities composed of public bodies or cooperatives. The Commis-
sion has no jurisdiction over the matters that the bill addresses, and I have no com-
ment on the bill.

CONCLUSION

In conclusion, I want to thank you for this opportunity to speak to you today
about the hydropower program. The Commission stands ready to work with Con-
gress and with all interested parties to make the hydroelectric licensing process as
efficient as possible, while ensuring that we continue to balance all of the interests
that surround this important national resource.

I will be happy to answer any questions you may have.
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Mr. BARTON. Thank you, Chairman. We’d now like to hear from
Mr.—is it Leshy or Leshy?

Mr. LESHY. It’s Leshy, Mr. Chairman.
Mr. BARTON. Leshy. We’d like to hear from you, sir. Your state-

ment’s in the record, and we will recognize you for 5 minutes sum-
marizing.

STATEMENT OF JOHN D. LESHY

Mr. LESHY. Thank you, Mr. Chairman. I’m very pleased to be
here. I’m the Solicitor of the Department of the Interior, pinch-hit-
ting today for Deputy Secretary David Hayes, who’s on vacation
this week.

I’m very pleased to be here and have the opportunity to comment
and address the bills before the committee today, especially the
principal bill, H.R. 2335.

The Department of the Interior, particularly under Secretary
Babbitt, has made the Federal Power Act hydro relicensing process
a very high priority over the last several years. Ever since 1920,
our department has had an important role and responsibilities
under that act to provide input into the hydro licensing and reli-
censing process. Our mission, as defined by Congress in 1920, is to
ensure that certain resources are protected when the public re-
source of navigable waterways is dedicated to provide hydropower
generation for a period of 30 to 50 years.

We recognize that this licensing and now relicensing process can
be complex, time consuming, and can be resource intensive, but we
also believe—and we are taking I think great strides to make
sure—that the process can be improved to avoid inefficiencies and
delays.

I certainly associate myself with the remarks of Chairman
Hoecker and especially in his written testimony where he outlined
at some length the work that our department and the other Fed-
eral agencies that work with FERC are doing with FERC to im-
prove the process in a number of respects—the Interagency Task
Force, the FACA committee that’s been chartered under that task
force. We are also working with the NHA and the Electric Power
Research Institute to focus our attention on ways we can improve
the process within the existing architectural structure of the Fed-
eral Power Act. And we think those collaborative efforts that we
have undertaken in the last several years and the energy and time
we’re putting into this is really beginning to bear fruit. We have
opened some really important lines of communication with FERC
and with the National Hydropower Association and the environ-
mentalists, and we think there are a number of ideas being batted
around which will soon produce some really pretty dramatic im-
provements in the way the process of relicensing works, particu-
larly as respects our mandatory conditioning authority, which has
been talked about so much here today.

With that preface, let me make some comments on the principal
bill in front of the committee, because we think that this bill would
make some very fundamental changes in the structure of the act
vis-a-vis the mandatory conditioning authority, and we are very
troubled by those changes because we think effectively they would
not streamline the existing process but would rather add a number
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of layers of new process and cumbersome procedures that would in
effect and ironically delay licensing still further.

It would go beyond, for example, the current well understood
standard that we have to have substantial evidence for any condi-
tions that we impose on projects and require a separate scientific
peer review. There would be a mandated internal 6-month appeals
process before some independent body before our conditions could
be made final. Then when the conditions went over to the commis-
sion itself, the commission would have to do an economic analysis
of each condition and would have to undertake an additional re-
view process.

So there are a number of additional layers and steps that would
be involved that we think would effectively be unworkable.

The basic structure of the act and our mandatory conditioning
authority has existed, as I said, since 1920, for 80 years. We think
it has stood the test of time. Of course today and in the modern
era, more attention is being paid to environmental factors in the
relicensing process. That’s true, of course, of just about every deci-
sion made in the public and private sector throughout society.

Our job under the Federal Power Act for the last 80 years has
been to set a mandatory floor of conditions for certain specified
areas: The fishway protection of section 18 and mandatory condi-
tioning to protect Federal reservations when there are Indians—In-
dian reservations or national parks or other Federal reservations
of land involved. We do that to set the floor for how these projects
can be operated. We do that in a cost conscious manner, and we
do that as required by law only when we have substantial evidence
to support the conditions that we impose.

We think the public today is demanding more, not less, environ-
mental sensitivity in resource management, and we unfortunately
regard the H.R. 2335 as a serious step backwards in that regard.
I would be happy to answer any questions. Thank you very much
for the opportunity to testify.

[The prepared statement of John D. Leshy follows:]

PREPARED STATEMENT OF JOHN D. LESHY, SOLICITOR, U.S. DEPARTMENT OF THE
INTERIOR

Good morning Mr. Chairman, Members of the Subcommittee. I appreciate the op-
portunity to discuss the Federal Power Act hydropower licensing process, HR 2335,
and several related bills before the Subcommittee today.

The Department of the Interior has made the Federal Power Act licensing process
a high priority over the last several years. The Department has an important role
and responsibilities under the Federal Power Act to provide input to the Federal En-
ergy Regulatory Commission as it decides whether and how to license hydropower
projects. Our mission is not to interfere with licensing, but to ensure that certain
resources are protected when a public resource—a navigable waterway—is dedicated
to private hydropower generation for thirty to fifty years under a Federal Power Act
license.

The Department recognizes that the FERC licensing process can be complex, time-
consuming and resource-intensive for all parties, but we also believe that the proc-
ess can be improved to avoid inefficiencies and delays. In undertaking to improve
the process, we have become convinced that the existing statutory framework is
sound, and whatever inefficiencies or shortcomings may exist can and should be ad-
dressed administratively. Therefore, we would oppose each of the bills the Sub-
committee is considering today that would revise the licensing process or exempt
particular hydropower projects from all or part of the Federal Power Act require-
ments.
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Administrative Efforts on Hydropower Licensing
For the last two years, the Department has worked in several different forums

to improve the hydropower licensing process for all participants. I would like to
point out several specific efforts in that regard.

First, the Department is actively engaged in the Interagency Task Force on Hy-
dropower Licensing (ITF)—a cooperative effort initiated by Interior, Commerce, Ag-
riculture, EPA, Energy, CEQ, and FERC to find administrative solutions for ineffi-
ciencies in the licensing process that can sometimes result from unclear procedures,
poor communication, and the interaction of other federal statutes (e.g. NEPA, ESA)
with the Federal Power Act process. The ITF has developed a variety of administra-
tive solutions:
• facilitating and streamlining noticing procedures,
• standardizing the NEPA review process,
• implementing necessary studies of resource impacts from licensing,
• preparing trackable and enforceable license conditions pursuant to the Coastal

Zone Management Act and Section 401 of the Clean Water Act.
The ITF also has produced a draft set of guidelines that should make the Com-

mission’s alternative licensing procedures (a.k.a., the ‘‘collaborative process’’) work
better for all federal and non-federal stakeholders. Currently, the ITF is working on
additional solution documents for Endangered Species Act consultation, various pro-
visions of the Federal Power Act, and issues related to the post-licensing phase of
hydropower operations.

Second, the Department has sought input from others affected by hydropower li-
censing (e.g., licensees, NGOs, tribes, states and counties) to better understand and
address their concerns with the licensing process. As a member of the ITF, the De-
partment was instrumental in establishing a federal advisory committee that en-
ables these interests to advise the ITF. The advisory committee has met three times
in the last seven months and will continue to make recommendations to the ITF
through the end of this year, when the work of the ITF should be complete. As the
advisory committee provides its input, the ITF sets about institutionalizing the
agreed-upon reforms in each of our respective agencies.

One positive outcome of the ITF effort is that our relationship with many stake-
holders in the licensing process has improved. For instance, the staffs of the Com-
mission and the resource agencies have come to better understand each other’s
views and respective obligations under the Federal Power Act and other relevant
statutes, which in turn has led to increased trust among our agencies and an en-
hanced ability to work together. In my view, this improved relationship will pay
dividends in the field as we address the many projects scheduled for relicensing over
the next ten years.

Our relationship with the licensees has also greatly benefitted from the Depart-
ment’s recent attention to hydropower licensing. The National Hydropower Associa-
tion periodically visits with Department staff to discuss concerns they have about
various aspects of our participation in the licensing process. Moreover, the Depart-
ment is an active participant in the industry-sponsored Electric Power Research In-
stitute effort, which brings together the full range of affected interests to explore
our common goal of improving the hydropower licensing process.

Finally, the Department has taken concrete internal steps to further improve the
constructive role that its bureaus play in the licensing process. These internal
changes will facilitate better communication and coordination among Interior bu-
reaus. Improving our own internal processes will help us avoid unnecessary delays
and ensure consistent application of Department policies throughout the bureaus’
regional offices.
H.R. 2335

Far from contributing to these efforts to improve hydropower licensing, we believe
that H.R. 2335 as written would interfere with the Department’s responsibilities
under the Federal Power Act, add multiple delays to the licensing process, and
make the Department’s involvement in Federal Power Act licensing proceedings
completely unworkable. We strongly oppose H.R. 2335, and if it were presented to
the President in its current form the Secretary of the Interior would recommend
that he veto it.

The most troubling feature of H.R. 2335 is that it would undercut the purposes
of much of the Department’s participation in federal hydropower licensing. The De-
partment provides input to the Commission under several different sections of the
Federal Power Act; this bill is principally directed at the prescriptions for ‘‘fishways’’
issued by the Fish and Wildlife Service under section 18, and at the responsibility
of several bureaus that manage reserved lands to mandate conditions under section
4(e) ‘‘necessary for the adequate protection and utilization of such reservations.’’ The
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resource agencies’ authority to protect the uses of reserved lands is an integral part
of the Federal Power Act licensing scheme, going back 80 years to the original en-
actment of Act in 1920. While the Act allowed licensing of private hydro facilities
on Federal lands, it also contemplated that the resource agencies would possess the
necessary expertise to ensure that those facilities would not interfere with protec-
tion and use of the lands. That responsibility of Federal land managers to condition
projects on the lands they manage remains in the statute to this day.

Section 4 of the bill (new section 32(b)(1) of the FPA) would change these man-
dates by requiring the Department to take into consideration a variety of factors,
including air quality, drinking [sic], flood control, irrigation and navigation, in deter-
mining section 4(e) conditions and section 18 prescriptions. At the same time, the
original purposes of sections 4(e) and 18—to protect and utilize reserved lands and
to ensure that fish can survive passage through hydro projects—are not mentioned
in the list of proposed new factors. Thus, there would be no mandate that the De-
partment take these purposes into consideration. In effect, by emphasizing other
factors, H.R. 2335 would potentially force the Department to ignore fishery needs
in prescribing fishways. It might oblige us to ignore the project impacts to Indian
tribal lands and resources when determining conditions necessary to protect Indian
reservations, or the needs of parks, wildlife refuges and other conservation areas
when setting conditions to protect those reserved lands.

Furthermore, as if to underscore this effort to ignore the original purposes of sec-
tions 4(e) and 18, H.R. 2335 would then require the Commission to make a separate
determination based on the same factors. Under section 4 (new section 32(h)(1) of
the FPA), if requested by the license applicant, the Commission would have to make
a determination whether a 4(e) condition or section 18 prescription was in the public
interest, based solely on this same list of other factors. Thus, the Commission could
not take fisheries or land management needs into account in making this ‘‘public
interest’’ determination.

H.R. 2335 would also undercut the purpose of recommendations made by state
and federal fish and wildlife agencies for protection, mitigation and enhancement of
fish and wildlife and their habitats under section 10(j) of the Federal Power Act.
Section 4 (new section 32(g) of the FPA) would require the Commission to evaluate
these section 10(j) recommendations as well against the list of factors set out above.

The combined effect of these various provisions of H.R. 2335 would be to subordi-
nate resource needs and trust responsibilities to a wide range of other factors. The
current structure of the Federal Power Act requires that a license be issued only
with conditions that ensure protection of underlying resources. Once this floor is es-
tablished to protect against unreasonable resource destruction, then the Commission
balances various factors to determine whether and how to issue a license. This bill
would turn that scheme on its head, allowing protection of underlying resources only
if a laundry list of other needs were met.

In addition, rather than streamlining the licensing process under the Federal
Power Act, the bill would add new and cumbersome procedures to the process, de-
laying license issuance still further. It would go beyond the current judicially re-
quired standard of ‘‘substantial evidence’’ for agency conditions and require separate
scientific peer review (new section 32(c) of the FPA). It would mandate a six-month
appeals process before ‘‘an administrative law judge or other independent reviewing
body’’ before section 4(e) conditions and section 18 prescriptions could be made final
(new section 32(e) of the FPA). It would require the Commission to conduct an eco-
nomic analysis of each section 4(e) condition or section 18 prescription (new section
32(g) of the FPA), plus an additional review process if requested by the license ap-
plicant (new section 32(h) of the FPA).

Apart from these concerns about delay, the licensing procedure prescribed by H.R.
2335 is simply unworkable. Section 5 (new section 33(b) of the FPA) would prohibit
the resource management agencies from doing any environmental analysis outside
of the Commission’s own NEPA analysis. This would make it impossible to formu-
late section 4(e) conditions and section 18 prescriptions. Our section 4(e) and 18 re-
sponsibilities can only be carried out through our own analysis of impacts to lands,
fisheries, and other resources—though this is not a separate NEPA process, it is en-
vironmental analysis. The Bangor Hydro court decision held that we must have
‘‘substantial evidence’’ to support our 4(e) conditions and section 18 prescriptions—
again, that substantial evidence is developed through environmental analysis. With-
out such analysis, we cannot do our job at all.

The Department could not rely on the Commission’s NEPA analysis to provide the
evidence necessary to support our determinations under sections 4(e) and 18, be-
cause H.R. 2335 would require that the draft conditions and prescriptions be formu-
lated before the license application is filed (new section 32(e) of the FPA). Not sur-
prisingly, the Commission does its NEPA analysis after the license application is
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filed. Obviously, if there is no application available, and consequently no Commis-
sion NEPA analysis, many of the necessary conditions and prescriptions could not
be developed at all. Moreover, finalization of the conditions depends upon informa-
tion provided in the Commission’s NEPA analysis. H.R. 2335 would require that
final conditions and prescriptions be issued within one year after the Commission
determines the application is ready for environmental analysis (new section 32(f) of
the FPA). But a condition could hardly be finalized if the Commission has not com-
pleted at least a draft NEPA analysis, which is often delayed more than one year
after the application is determined ready for environmental analysis.

The most impractical aspect of this process described by this bill bears repeating:
H.R. 2335 would require that the agencies formulate license conditions and prescrip-
tions before the license application is filed (new section 32(e) of the FPA). Although
license applicants circulate draft applications before filing, these are often altered
substantially before they are filed before the Commission. An agency simply can’t
write a mandatory condition for a license application it hasn’t yet seen.

S. 422, S. 334, H.R. 1262, H.R. 3852, S. 1236
The remaining hydro licensing bills before the Subcommittee today have one fea-

ture in common: each seeks to exclude a project or class of projects from some or
all of the hydropower licensing requirements of the Federal Power Act. We oppose
each of these exemptions.

The Department has commented at some length in the past on S. 422, which
would place small hydroelectric projects in the State of Alaska solely under State
jurisdiction. The Secretary’s previous letters to Chairman Bliley are attached to my
testimony. In brief, we strongly oppose S. 422 because it would fragment hydro-
power regulation and impair the Federal government’s ability to protect federally
managed lands and resources affected by the projects. Although certain land areas
are exempted from application of S. 422, the bill’s provision addressing tribal lands
is confusing, since most Native lands in Alaska are not ‘‘reservations.’’ Furthermore,
it does not address the applicability of NEPA, the Endangered Species Act, or rights
of way under the Federal Land Policy and Management Act.

We also oppose S. 334, which would exempt hydropower projects on fresh waters
in the State of Hawaii from the Federal Power Act. Presumably, such an exemption
would leave jurisdiction for licensing to the State of Hawaii, although there might
be a question of Federal preemption. Whether or not the State would exert jurisdic-
tion, this bill suffers from many of the same flaws as S. 422, in that it does not
provide for continued Federal protection of federally managed resources, nor for
NEPA and Endangered Species Act application in hydropower licensing. Hawaiian
fresh water streams currently provide habitat for six candidate and one listed spe-
cies. The streams also contain fish and shrimp that are harvested for subsistence.
In addition, the proposed hydropower project on the Wailua River may impact the
Hanalei National Wildlife Refuge and its fish and wildlife resources including en-
dangered water birds, migratory waterfowl and shorebirds.

H.R. 1262, H.R. 3852 and S. 1236 each provide special exemptions for particular
hydropower projects, and we oppose them. H.R. 3852 and S. 1236 provide extensions
of time for project construction. The Federal Power Act allows a two-year window
to begin construction after a license is issued, which may be extended another two
years. If a licensee does not begin construction within that time frame, there is no
reason to extend the benefit of the license for a longer period—if the site is appro-
priate for hydropower development, it should be available for another applicant to
obtain a license. License extensions simply encourage speculation in hydropower de-
velopment, as well as diminish the applicability of pre-licensing economic and envi-
ronmental reviews, and we oppose them in general.

H.R. 1262 is an attempt to evade the relicensing policy of the Federal Power Act,
exempting a single hydropower project owned by the City of Hart, Michigan, from
the Commission’s jurisdiction. Since we support the regulatory purposes of the Act,
and oppose any attempt to avoid periodic review of the operations of hydropower
projects, we oppose this bill as well.

Thank you. I would be happy to answer any questions.

Mr. BARTON. Thank you, sir. We appreciate that. We’d now like
to hear from Mr. Burns. We’re sooner or later going to get this
clock right. We’ve managed to mess it up on everybody so far.
Come on up. You’re recognized for 5 minutes, and your complete
statement’s in the record in its entirety.
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STATEMENT OF ALLEN BURNS

Mr. BURNS. Thank you, Mr. Chairman and members of the sub-
committee. I’m the Vice President of Requirements Marketing at
Bonneville Power Administration, responsible for power sales to
our public customers. I appreciate the opportunity to convey some
brief comments and thoughts on the proposed legislation on Bonne-
ville selling to a Joint Operating Entity or a JOE. I have five quick
points I want to leave with you. There’s more in my testimony.

The first point is that BPA does not object to the proposed JOE
legislation. It does not expand or diminish the rights of those mem-
bers of the JOE to buy power from Bonneville. Also, we do not be-
lieve that it diminishes the rights of any other customers to buy
or the cost of the power that they would be buying from us. Last,
we do believe that the JOE will provide some administrative bene-
fits, some efficiencies in O&M operation, and other things to mem-
bership of the JOE.

The second point I want to touch on briefly is the eligibility for
a Joint Operating Entity. The proposed legislation applies only to
BPA’s preference customers. All of these customers were currently
customers of ours in January 1999, so as the legislation is pro-
posed, they would be eligible to participate in a JOE. Currently we
are aware of four such entities. I think you’re going to hear from
one this afternoon, PNGC, that as currently formed would qualify
as a JOE.

The third point I want to make is that JOEs currently are ineli-
gible to purchase BPA requirements power. We’ve had over 60
years of interpreting our current statutes regarding this matter
and believe this legislation is necessary if we are going to sell to
a Joint Operating Entity.

The fourth point I want to make is there will be no change to
preference customers’ current rights. A JOE will have the rights to
buy power from Bonneville, whether it be requirements power or
surplus power, will remain the same as for their individual mem-
bers. The JOE will still have those same requirements not to resell
requirements power, and when it comes to surplus power, they’ll
have the same type of restrictions that any other customer would
have.

The fifth point I want to make is in regards to comprehensive
electricity energy restructuring, it is the administration’s view that
this should be done in a comprehensive manner. So the question
arises, well, what about this legislation? It’s our view at BPA and
the Department that this is really minor legislation. And for all the
reasons that I’ve currently mentioned, it has a very minor——

Mr. BARTON. Which is minor? The comprehensive electricity——
Mr. BURNS. No. Excuse me. The JOE language. Excuse me. Let

me be clear about that. The proposed JOE legislation would be
minor in scope and nature, and as such would not need to be held
up or be part of any comprehensive electricity restructuring moving
forward. That concludes my comments.

[The prepared statement of Allen Burns follows:]
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PREPARED STATEMENT OF ALLEN BURNS, VICE PRESIDENT, REQUIREMENTS
MARKETING, BONNEVILLE POWER ADMINISTRATION, U.S. DEPARTMENT OF ENERGY

INTRODUCTION

Mr. Chairman, distinguished members of the House Subcommittee, my name is
Allen—Burns. I am the Vice President for Requirements Marketing at the Bonne-
ville Power Administration (BPA), responsible to the BPA Administrator for BPA’s
power sales to its public utility customers. We appreciate this opportunity to appear
today at this hearing on H.R. 3447, the proposed legislation to allow BPA to sell
to Joint Operating Entities (JOE). We thank you for your continued support and at-
tention to issues affecting BPA and its customers.

Today, I will be brief. BPA does not object to the proposed JOE legislation. The
legislation will not expand or diminish the rights that our public preference utility
customers currently have to buy BPA power.

The legislation would create a new type of BPA preference customer—a JOE—
that could pool power purchases for customers who currently enjoy preference status
for purchase of BPA power. Under this legislation, a JOE’s member utilities might
realize several benefits. They might be able to reduce their administrative overhead,
combine their operations and maintenance work, or optimize their use of the inter-
connected transmission and distribution system. However, BPA does not believe the
legislation would result in less BPA power or increased costs for BPA’s other re-
gional customers.

ELIGIBILITY FOR A JOE

The proposed JOE legislation would apply only to BPA’s preference customers.
These are public bodies and cooperative utilities, which, under current statutes, re-
ceive preference and priority in all sales of federal power. BPA must first meet re-
quests of preference customers in all sales of power.

All of BPA’s current preference customers would be eligible to be a member or
participant of a JOE under this legislation, since they all were formed under state
laws prior to January 1, 1999. We are aware of only four Northwest organizations
that might qualify at this time to be a JOE under the requirements of the legisla-
tion, although there may be more. The four Northwest organizations are Pacific
Northwest Generating Cooperative (PNGC); Oregon Utility Resource Coordination
Association (OURCA); the Idaho Energy Authority (IdEA) and Western Montana
Electric Generating and Transmission Cooperative. To qualify as a JOE, an entity
must be organized under state law as a public body or cooperative on the bill’s date
of enactment.

JOE’S ARE CURRENTLY INELIGIBLE TO PURCHASE BPA REQUIREMENTS POWER

Section 5(b)(1) of the Northwest Power Act directs BPA to sell firm power to the
region’s utilities to meet each utility’s retail consumer load that exceeds—or is net
of—the amount of its firm power resources. This is referred to as a utility’s net firm
load requirement, or simply, requirements load. BPA’s obligation is to provide power
based on each utility’s individual loads and resources, independent of the loads and
resources of others. Utilities can only use that power to meet the load of their retail
consumers.

The Bonneville Project Act limits BPA’s authority to sell blocks of firm require-
ments power to an entity representing large groups of public bodies or cooperatives.
Section—2(b) of the Project Act expresses the general purpose of encouraging the
widest possible use of all electric energy marketed and preventing monopolization
of such energy by limited groups. Sections 4(c) and (d) say that public bodies and
cooperatives are to be both sellers and distributors of federal power—in other words,
retail utilities with distribution systems.

For the past 60 years, BPA has interpreted the Project Act as precluding sales
of firm requirements power to an entity which does not itself directly serve regional
retail consumers, but which simply reallocates the power to retail utilities. The pro-
posed JOE legislation would create a limited exception to these provisions by per-
mitting a combined sale of power to a JOE for its members’ requirements purchases.
BPA does see the need to have an express authorization for such sales included in
its statutes.

NO CHANGE TO PREFERENCE CUSTOMERS’ CURRENT RIGHTS

In sum, the proposed JOE legislation does not affect our preference customers’
rights under current law to buy BPA power. It simply allows a JOE to act as a pur-
chasing agent for its member utilities.
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When a JOE purchases from BPA on behalf of its members or participants, the
JOE will have the same preference and priority status for those purchases as the
member utilities currently have. Like its members, a JOE would be precluded under
this legislation from reselling requirements power for any purpose other than its
members’ requirements loads. Similarly, the same restrictions that apply to cus-
tomers, which purchase BPA’s surplus power, would also apply to a JOE.

IMPACT ON ELECTRICITY RESTRUCTURING

Mr. Chairman, one of the questions that arises is whether this issue is one that
should be addressed in broader national electricity restructuring legislation. It is the
Administration’s view that electricity restructuring would best be handled in a com-
prehensive manner.

It is our view, however, that JOE legislation is a minor issue. It simply creates
a different way for existing preference customers to choose to purchase power from
BPA that is consistent with their existing rights. Therefore, we believe the Com-
mittee could reasonably move this legislation independent of national restructuring
legislation if it so chooses.

Mr. Chairman, members of the Subcommittee, thank you for your time and atten-
tion. I am available now to answer any questions about the JOE legislation that you
may have.

Mr. BARTON. Thank you, Mr. Burns. We’d now like to hear from
Dr. Rosenberg. Your statement’s in the record in its entirety, and
we recognize you for 5 minutes.

STATEMENT OF ANDREW A. ROSENBERG

Mr. ROSENBERG. Thank you, Mr. Chairman, and good morning to
you and members of the subcommittee. Thank you for inviting me
to testify on these seven hydropower bills under consideration.

I’m Andrew Rosenberg. I’m the Deputy Director of the National
Marine Fisheries Service in the U.S. Department of Commerce.

NOAA, the National Oceanic and Atmospheric Administration,
mandates under the Federal Power Act, includes some of our most
important tools for protecting anadromous fish—that is, fish that
migrate from rivers to the sea and back again—and mitigating
damage to fish habitat. And through the Federal Energy Regu-
latory Commission’s licensing process, resource agencies such as
National Marine Fisheries Service prescribe fishways to meet a va-
riety of objectives, including the passage of healthy existing popu-
lations, passage for depleted populations as part of a restoration
program, and passage as a means of providing access to underuti-
lized habitat areas.

Passage facilities must be constructed where they’re needed, and
deficient fishways must be improved by including—and by includ-
ing effective fishways during relicensing, we can provide these fish
stocks will long-denied access to historically important habitats.

We have been working to ensure that the Nation’s fisheries re-
sources receive the necessary protections, including those provided
by the Federal Power Act, with its key protections for anadromous
fish. And to effectively implement the Federal Power Act, NOAA
has developed a nationally recognized biological engineering and
legal expertise related to fish passage.

Many of our Nation’s stocks of anadromous fish are in unhealthy
condition, but we have a historic opportunity to change that prog-
nosis because so many dams without passage facilities are soon to
be considered for relicensing. The health of these stocks continues
to decline, with several requiring listing as threatened or endan-
gered under the Endangered Species Act. And therefore, now is the
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time to strengthen our protections for anadromous fish, not dimin-
ish them. And by taking a preventive yet realistic approach, we can
decease the likelihood of additional listings under the Endangered
Species Act, which would be of even greater concern.

The commitment of the administration to the recovery of anad-
romous fish stocks is evident from the very significant resources
that have been expended by the resource management agencies to
restore fish habitat. Clearly, efforts to improve the health of aquat-
ic ecosystems will be frustrated if fish cannot gain access to those
improved habitats. And thus by improving fish passage, we make
possible the ultimate success of the many regional and national
large-scale planning initiatives to enhance fisheries’ habitat by the
U.S. Forest Service, Bureau of Land Management, our agency and
others.

NOAA does oppose the bills being considered by the sub-
committee today because they undercut the ability of the Federal
Power Act to provide important protections for fish. We strongly
oppose H.R. 2335 and its implication for the management of NOAA
trust resources. We have grave concerns about the bill and will
make those concerns known within the administration in concert
with the position stated by the Department of Interior.

We believe that H.R. 2335 would complicate and lengthen the
fishway prescription process as well as potentially remove any Fed-
eral obligation to provide fish passage at dams. The bill will cause
delays in fishway prescription by adding additional and duplicative
scientific and administrative reviews, and this could add many
months to an already long process.

The bill would provide sanctions for late prescriptions in the
form of changing the nature of the conditions from mandatory to
advisory for late submission, thereby removing any assurance that
fish passage will be implemented.

And most troubling of all, the sanction for late final prescription
removes any requirement that the commission provide any fish
passage, and this potentially could harm public fisheries resources
that may be severely impacted by dams. Because licenses are
issued for 30 to 50 years, that harm will be long-term for those
public resources.

We oppose the other bills because they, with the exception of the
JOE bill, where we have no position, because they all seek exemp-
tions to the licensing requirements of the Federal Power Act, and
these requirements include important protections for NOAA trust
resources.

We do strongly support administrative changes for improving the
licensing process and have been working intensively in the inter-
agency task force mentioned by the other speakers already.

We will continue to work in that task force, continue to work to
improve the licensing process with regard to communication, co-
ordination and resolving outstanding issues in licensing.

NOAA is very deeply committed to the effort to restructure that
licensing process, but we believe it can be done administratively,
not through the legislative prescriptions provided here.

With that, Mr. Chairman, I would be happy to respond to any
questions. Thank you very much.

[The prepared statement of Andrew A. Rosenberg follows:]
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PREPARED STATEMENT OF ANDREW A. ROSENBERG, DEPUTY ASSISTANT ADMINIS-
TRATOR FOR FISHERIES, NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION,
U.S. DEPARTMENT OF COMMERCE

Mr. Chairman and members of the Subcommittee, thank you for inviting me to
testify on the hydropower bills under consideration. I am Andrew A. Rosenberg,
Deputy Assistant Administrator for Fisheries, National Oceanic and Atmospheric
Administration (NOAA).

INTRODUCTION

Role of NOAA Fisheries in Hydropower Relicensing
Although hydropower is cleaner than fossil fuel and nuclear power, it is not free

from adverse environmental effects. Efforts to reduce environmental problems asso-
ciated with hydropower operations, such as providing safe fish passage and im-
proved water quality, have received considerable attention in the past decade from
the Federal Energy Regulatory Commission (Commission) and from Congress. The
Federal Power Act (FPA) provides important safeguards for fish and wildlife re-
sources from potentially serious harm that could be caused by hydropower projects.
The Commission’s relicensing process provides NOAA with an opportunity to reex-
amine operations and further the restoration of fisheries through the Department
of Commerce’s mandatory conditioning authority for prescribing fish passageways
under the FPA. Fishways serve a variety of resource objectives including, but not
limited to, passage for healthy existing populations, passage for depleted popu-
lations as part of a restoration program, and passage as a means of providing access
to under-utilized habitat areas.

NOAA is responsible for conserving and managing anadromous and marine fish-
ery resources and their habitats, in accordance with the Magnuson-Stevens Fishery
Conservation and Management Act, and other statutes. Our authority with respect
to hydropower licensing is provided by the FPA, including sections 10(j) and 18, and
the Fish and Wildlife Coordination Act. The Commission must give due weight to
NOAA’s recommendations for the protection and mitigation of damages to, and en-
hancement of, fishery resources and their habitats. The Commission also must in-
clude any fishway prescriptions issued by the Secretary of Commerce pursuant to
section 18 in their licenses.
Two Initiatives to Streamline the Licensing Process

Hundreds of dams were licensed decades ago with inadequate or no fish passage
facilities. They will have to come into compliance with current environmental laws
and FPA mandates when those facilities are relicensed. Given the large number of
license expirations over the next decade, we have an unparalleled opportunity to re-
configure inadequate fishways, prescribe fishways for projects that have existed
without them for as long as 50 years, and provide other fish protection measures.
I will describe two initiatives in which we are already working to realize these op-
portunities.

First, there is the Interagency Task Force to Improve Hydroelectric Licensing
Processes (ITF) convened by the Commission, NOAA, the Department of the Inte-
rior, and other resource agencies to develop administrative reforms to the licensing
process. The ITF is playing a catalytic role between the Commission and the re-
source agencies, significantly improving communication and coordination. The ITF
workgroups are developing administrative measures that should make the licensing
process work more smoothly. They are being assisted by an advisory committee com-
posed of industry, non-governmental organizations, tribes, and local, state, and Fed-
eral government agencies. Second, NOAA and our Federal partners are partici-
pating in an industry-led effort, sponsored by the Electric Power Research Institute
(EPRI), to develop mutually acceptable means for improving the licensing process.
The ITF and the EPRI initiatives collectively provide a means for stakeholders and
agencies to identify and discuss improvements to the licensing process.

HYDROPOWER BILLS

H.R. 2335—Hydroelectric Licensing Process Improvement Act of 1999
While we agree with the objective of making the hydropower licensing process

work smoothly, we disagree with the need for the proposed legislative changes and
therefore strongly oppose H.R. 2335. We have grave concerns with the bill for the
reasons outlined below. We believe that the ongoing, comprehensive efforts of the
ITF and EPRI to streamline the licensing process via administrative reforms will
improve the licensing process while still preserving the necessary environmental
protections of the FPA. Until this process reaches completion, and ITF and EPRI
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recommendations can be implemented and assessed, legislative changes to the FPA
should be held in abeyance. I will now comment on several issues raised in the bill.
General Comments

Many anadromous fish stocks continue to decline, with several listed as threat-
ened or endangered under the Endangered Species Act (ESA). By taking a preventa-
tive yet practical approach, the likelihood of additional listings under the ESA is de-
creased and chances for recovery are increased.

If mandates to provide passage for anadromous fish are diminished, our ability
to protect fish, ensure sustainable fisheries, and maintain healthy river systems will
be decreased. For nearly 30 years NOAA has been developing scientific capabilities
in the area of fish passage that should continue to be applied to development of
fishway prescriptions. It is appropriate that NOAA continue to provide for the pro-
tection of anadromous fish at hydropower projects because we have the statutory
authorities and scientific expertise to manage these species throughout their range.
It would be inefficient for the Commission to duplicate this expertise.
Specific Comments
Sec. 32(b). Factors to be Considered

NOAA recommends deleting sections A, B, and C of the bill because they are un-
necessary and add confusion to the licensing process. The FPA requires the Commis-
sion to make decisions on licenses in the public interest by ‘‘balancing’’ varied and
competing biological, economic, and social interests. H.R. 2335 would either shift the
responsibility for balancing from the Commission to the resource agencies, or result
in a duplicative system where the agencies and the Commission are separately con-
sidering the implications underpinning a licensing decision. All of the factors in A
are appropriately considered by the Commission. NOAA already takes factors B and
C into consideration when developing fishway prescriptions.

NOAA works closely with other consulting agencies when fishway prescriptions
are developed. Additionally, in developing its mandatory conditions, NOAA already
considers their compatibility with other mandatory conditions, relation to project
impacts, and costs.
Sec. 32(b)(2). Documentation

NOAA considers this section unnecessary. The courts have stated that there must
be substantial evidence to support mandatory conditions in the Commission’s record.
This standard is one used for review of Federal agency actions and it is appropriate
for mandatory conditions to withstand legal challenge. Substantial evidence should
include the scientific basis for the agency’s conditions, as well as appropriate consid-
eration of any other information provided to the consulting agency.
Sec. 32(c). Scientific Review

NOAA opposes this section because it would cause delays in an already lengthy
process. Also, it is unnecessary because we already consider the results of peer re-
views, and base our decisions on the best available science.

The process of developing a fishway prescription directly involves the applicant
because it is an interactive, multi-phase process during which NOAA coordinates
with the license applicant, who can provide any additional information when need-
ed. We work with the applicant or their contractors to ensure that appropriate data
are collected according to accepted scientific practice. If an applicant submits results
of a peer review, the review is given due consideration. Adding one more step to
this process would lengthen it unnecessarily.

NOAA is the world’s largest fishery research and management agency, and has
a scientific capability with diverse and highly specialized skills. As a science-based
agency, we believe strongly that management and conservation decisions should be
based on the best available science. Applicants can choose to provide us with their
own scientific analyses and peer reviews. We will give those reviews appropriate
consideration in our decisions, but believe we must retain the final decision for our
prescriptions. The FPA appropriately assigns this responsibility to us.
Sec. 32(e). Administrative Review

The option of an Administrative Law Judge (ALJ) or other non-scientific review-
ing body recommending a fish passage condition improperly places the responsibility
for a technical decision on a person or review body without the requisite scientific
background. NOAA has a number of other concerns as well. First, the time to pro-
vide conditions for review is unworkable because we typically would not have all the
information needed to formulate fishway prescriptions at least 90 days before the
applicant files its application. Second, the ALJ or other reviewing body would not
have information available on energy or economic values of a project. Third, down-
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grading a mandatory condition to a recommendation because an ALJ or independent
reviewing body takes longer than 180 days potentially could significantly harm fish-
ery resources and associated users. Fish passage prescriptions are mandatory meas-
ures needed to assure safe and effective fish passage. Fish passage needs do not
change because a procedural timing requirement is not met. Upon being down-
graded to 10(j) recommendations, the Commission would be allowed to accept, reject,
or modify them. Such a practice would frustrate Congress’s clear purpose of ensur-
ing that fish passage is required as prescribed by Federal fishery experts.

Sec. 32(f). Submission of Final Condition
NOAA opposes this section because the deadlines do not take the Commission’s

National Environmental Policy Act (NEPA) analysis into consideration and the re-
sult of missing a deadline may adversely affect fishery resources. The deadline for
submission of a final condition of no later than one year after the license application
is ready for environmental review is unrealistic in relation to the Commission’s
NEPA analysis. Currently, when sufficient information is available, NOAA will sub-
mit preliminary fishway prescriptions in response to the Commission’s notice that
the project is ready for environmental analysis. The Commission can then include
them in its NEPA analysis of the proposed project. NOAA may modify its prescrip-
tions based on information developed during the NEPA analysis. As written, this
section would deny this option.

Also, the ‘‘default’’ option, essentially our sanction for not making the deadline,
is even more onerous. The consulting agency would not be able to recommend condi-
tions for fish passage or alleviating impacts to a federal reservation. The result
would be that fishery resources could lack passage, causing significant declines in
their numbers. Many anadromous fishery resources are already in a precarious
state and this would exacerbate the problems.

Additionally, this section would encourage applicants to delay in providing infor-
mation requested by the resource agencies because it would increase the likelihood
of the agencies missing a deadline. NOAA already makes every effort to meet its
deadlines and will continue to do so.

Sec. 32(g). Analysis by the Commission
NOAA opposes this section because it would require NOAA to conduct an analysis

that is duplicative with the Commission’s NEPA analysis. NEPA analysis requires
consideration of all impacts to the quality of the human environment, not only bio-
logical and physical impacts, but economic impacts as well. NOAA bases its condi-
tions on the best available science, its expertise, and any other factors relevant to
providing adequate fish passage. We take into account information regarding costs
of the measures and will choose the least-costly option that provides adequate fish
protection.

The FPA is clear in its requirement that the Commission consider the economic
viability of a project as part of its ‘‘balancing’’ deliberations that precede the decision
to issue a license. During balancing the Commission considers a multiplicity of
issues affecting societal interests. NOAA does not have access to the varied types
of information that the Commission applies to balancing. The Commission’s deci-
sions indicate that the economic viability of a project is not the only factor in their
deliberations, as the Commission often issues licenses to applicants whose projects
have been determined to have negative economic benefits.

Sec. 32(g)(2). Consistency With This Section
In regards to this section, the concerns stated above regarding section (b) and (c)

apply equally to FPA section 10(j).

Sec. 32(h). Commission Determination on Effect of Conditions
NOAA disagrees with the characterization of the public interest being only those

factors listed in section (b). There is no mention of the value of a resource protected
by the condition. As to the rest of the factors listed, the Commission already reviews
appropriate information on rehearing. Therefore, we recommend this section be de-
leted.

Sec. 33. Coordinated Environmental Review Process
NEPA and the President’s Council on Environmental Quality (CEQ) regulations

already provide deadlines for comments on NEPA documents. The Commission
should not set different deadlines for governmental agencies to provide their com-
ments, because this runs counter to the CEQ regulations.
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Sec. 6. Study of Small Hydroelectric Projects
The size of a hydropower project is not necessarily related to the magnitude of

its impacts on fish and habitat. Even small projects are major Federal actions and,
regardless of the licensing process in use, require some level of NEPA review. While
we would support consideration of processes for expediting the licensing process for
small projects, we would not support any action that diminishes the role of the re-
source agencies from safeguarding the public’s resources under their jurisdiction.
Currently, the FPA does provide an exemption from the licensing process for small
hydropower projects, and includes adequate protections for fish and wildlife.
S. 422—Alaska State Jurisdiction Over Small Hydroelectric Projects

NOAA strongly opposes S. 422. This bill would eliminate certain hydropower pro-
tections for fish and wildlife by removing small hydropower projects in Alaska from
the jurisdiction of the Commission. Enactment of S. 422 would prevent Federal fish-
ery managers from being able to conserve and manage anadromous fish throughout
their range. NOAA’s statutory responsibility to protect anadromous fish is especially
important in Alaska, which supports many of the remaining healthy stocks of anad-
romous fish in the Nation. Alaska is where most new hydropower projects are under
development, presenting an opportunity to achieve compliance with fish protection
measures from the outset. Removing the Commission from the licensing process
would remove NOAA as well, thereby preventing the agency that is responsible for
management of anadromous fish throughout their range from participating in devel-
opment of fish passage measures. Management of issues such as cumulative impact
assessment would be greatly complicated if responsibility for fish protections was
split between Federal and state entities within the same watershed, as many water-
sheds cross the boundaries of several states. While this is not true for Alaska, the
transboundry rivers shared with Canada (Yukon, Taku, Stikine) present an analo-
gous and even more complex situation. Additionally, Canada has taken the position
that failure by the United States to protect salmon from hydroelectric development
is a principal cause for imbalance in salmon production between the two nations.
Passage of S. 422 may make future negotiations under the U.S. and Canada salmon
treaty more difficult.
Consultations with Affected Agencies

The bill states that the Commission shall consult with the Secretaries of Com-
merce and the Interior before certifying a state program. Apparently this is in-
tended to ensure that Alaska’s program would provide adequate protection for Fed-
eral interests. However, there is no statutory provision requiring the Secretaries to
concur with the Commission’s decision, merely that the Commission consults. While
the bill provides for oversight by the Commission it does not give the Federal re-
source agencies a role in this review. This leaves NOAA with little recourse if anad-
romous fish are not receiving adequate protection under the state program.
Exemption Unnecessary

Small hydropower projects already can be exempted from the licensing process
pursuant to provisions of the Federal Power Act and the Public Utility Regulatory
Policies Act (PURPA). (See 16 U.S.C. 823a and 2705). Hydropower projects falling
within a FPA and PURPA licensing exemption already may apply for a FERC li-
cense exemption. This alternative involves much less time and effort on the part of
the license applicant than the licensing process. Such projects still remain subject
to conditions for fish protection issued by Federal resource agencies. This is impor-
tant because projects of 5,000 kilowatts or less may have significant environmental
consequences and should, therefore, continue to be subject to the requirements of
the FPA and protections deemed necessary by the resource managers. Damming of
an anadromous fish stream has adverse impacts regardless of the project’s size.
Project Works on Federal Lands

Although NOAA is not a land management agency, we have concerns regarding
the direct and indirect effects of hydropower projects located in whole or in part on
Federal lands. S. 422 would require that the Secretary having jurisdiction with re-
spect to such lands must approve the State of Alaska’s authorization for the hydro-
power project. However, S. 422 fails to require any consultation with the Federal
fish and wildlife resource agencies before such approval is provided. Public resources
under Commerce jurisdiction and management plans may be affected.
S. 334—Removing FERC Jurisdiction to License Projects on Fresh Waters

in Hawaii
NOAA opposes S. 334 because it would eliminate important living marine re-

source protections provided by the FPA and could cause significant harm to fishery
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resources. S. 334 would exempt hydropower projects on fresh waters in the state of
Hawaii from the requirements of the FPA, and the Commission would no longer
have licensing authority. As with Alaska, we oppose complete devolvement of licens-
ing authority to the states because of the important role that Federal fishery man-
agers play in the licensing process. Although NOAA currently has no current in-
volvement in hydropower licensing in Hawaii, we should not be precluded from
doing so in the future, where resources under Commerce jurisdiction are impacted.
S. 1236 and H.R. 3852—Extensions of Deadline and Reinstatement of Li-

cense
NOAA opposes S. 1236 and H.R. 3852 ‘‘Extensions of Deadline and Reinstatement

of License’’ because we believe that all projects should be constructed on time to en-
sure that environmental information is current. S. 1236 and H.R. 3852 would au-
thorize the Commission to extend the time limits for construction of projects after
issuance of a license in Idaho and Alabama, respectively. When Congress has au-
thorized extensions of the construction deadlines for hydropower projects, the Com-
mission generally has not objected to extensions of up to ten years from the date
the project was licensed. Conditions may change substantially in that amount of
time, thereby requiring supplementation of the Commission’s environmental anal-
ysis. At a minimum, the Commission should ensure that their NEPA analysis is still
valid, or prepare a supplemental NEPA document.

H.R. 1262—FPA License Not Required for Pentwater River, Michigan
NOAA opposes passage of H.R. 1262 for the same reasons we oppose S. 422 and

S. 334. Specifically, the erosion of the Commission’s authority, whether state by
state or project by project, circumvents the FPA requirements that provide the Fed-
eral resource agencies with an important role in the licensing process.

S. 1937—Allowing Bonneville Power Administration to Sell Electricity to
Joint Operating Entities

NOAA has no comment on this bill.

CONCLUSIONS

NOAA is working to ensure that the Nation’s fishery resources receive necessary
protections, including those provided by the FPA with its key protections for anad-
romous fish. By including effective fishways during relicensing, we can provide
anadromous fish stocks with long denied access to historically important habitats.
By combining this preventative approach under the FPA with the important cura-
tive measures under the ESA, we can decrease the decline in other populations and
decrease the likelihood of additional listings under the ESA.

NOAA mandates under the FPA include some of our most important tools for pro-
tecting anadromous fish and mitigating damages to fish habitat. Our positions on
these bills stem from our conviction that these mandates should not be diminished
or removed.

The FPA mandates the Commission to make licensing decisions in the public in-
terest, balancing the Nation’s need for hydropower and the need to protect impor-
tant natural resources. NOAA will continue our collaborative efforts with the Com-
mission, industry, non-governmental organizations, tribes, and other interested enti-
ties to ensure that the hydropower licensing process provides a sound basis for the
balancing of societal priorities, including the need for healthy habitats and produc-
tive fisheries. We will also continue our efforts to make administrative changes that
will make the process work more smoothly.

NOAA views relicensing as an opportunity to increase, rather than retreat from,
efforts to improve fish passage at dams and protection of aquatic ecosystems. H.R.
2335 proposes changes to the FPA that will diminish our ability to protect anad-
romous fish by providing passage at dams and meet statutory mandates to ensure
the sustainability of stocks. Therefore, we strongly oppose H.R. 2335.

NOAA opposes S. 422 ‘‘Alaska State Jurisdiction Over Small Hydroelectric
Projects’’ because we believe that the fish and wildlife protection provisions of the
FPA should continue to apply to all hydropower projects, regardless of geographical
location. Applicants in Alaska can already apply for an exemption from the full li-
censing process for small hydropower projects and still enjoy adequate protection for
Federal resources.

NOAA opposes S. 334, ‘‘Removing FERC Jurisdiction to License Projects on Fresh
Waters in Hawaii,’’ because we are concerned that removing Hawaiian hydropower
projects from the licensing requirements of the Federal Power Act would eliminate
important resource protections that may be needed in the future. We believe that
the provisions of the Federal Power Act should continue to apply to all non-Federal
hydropower projects.
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Thank you for the opportunity to provide testimony on these important issues. I
would be happy to respond to any questions.

Mr. BARTON. Thank you, Dr. Rosenberg. We have two pending
votes on the floor. We’ve got 10 minutes left in the first vote and
then there will be a 5-minute second vote. The chair’s going to try
to get one round of at least one member ask some questions before
we go vote, and then we’ll come back.

Congressman Towns, we’ll give you the option, if you wish, since
you have been so maligned by this distinguished group of wit-
nesses.

They all——
Mr. TOWNS. They strongly oppose.
Mr. BARTON. Strongly oppose. And they just—I know your ego is

taking a beating. If you would like to go first to try to correct the
record so that your reputation remains intact, we’ll give you that
option. And then when we come back, we’ll give Mr. Shadegg the
opportunity if he wishes.

Mr. TOWNS. Thank you very much, Mr. Chairman.
Mr. BARTON. Five minutes.
Mr. TOWNS. I really appreciate this, because it’s strong language.

Let me just begin by asking you, Dr. Rosenberg, do you support
what’s happening now?

Mr. ROSENBERG. If you mean do we support——
Mr. TOWNS. I want to find out what you’re supporting. You

strongly oppose change.
Mr. ROSENBERG. Yes. And we strongly support——
Mr. TOWNS. Do you support what’s happening now?
Mr. ROSENBERG. We strongly support streamlining through ad-

ministrative process, yes. If you mean do we support the current
licensing process, we think that a lot of things need to be fixed, but
we do not believe that that needs to be done legislatively. It can
be done administratively, and we’re working toward that end.

Mr. TOWNS. How long has the task force been in existence?
Mr. ROSENBERG. It’s a year and a half? Two years? Two years,

I believe, sir.
Mr. TOWNS. What have you accomplished up to this point?
Mr. ROSENBERG. There has been work in several areas including

so-called ex partite rules, the rules that constrain discussion be-
tween the parties outside of a legal setting, the overall communica-
tion and licensing process. There’s been discussion on economics.
There’s a fourth area which——

Mr. TOWNS. Would the commissioner agree with that? You know,
let me—this is a very serious issue. I mean, and I’m hoping you
realize, you know, how serious it is. Any time you have a situation
where people do not know how many lawyers they will need, how
much money they will have to spend, or what year they will ever
be relicensed, I mean—I mean, to me, that’s a very serious issue.
And I think that to form a task force is one thing, but the question
in my mind is what are you going to accomplish with this task
force?

Mr. ROSENBERG. Well, one of the main focal areas, Congressman,
for the task force has been development of a collaborative process
for working through licensing issues with the applicants. It cer-
tainly is true that this is a complicated process, but these license
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are issued for a very long period of time and cover a very wide
range of issues as well as trust resources. So through that collabo-
rative process, we believe that there can be much greater certainty
in the licensing activity. We do not believe that that would occur
through some of the legislative changes proposed. I certainly don’t
think I’ve done any damage to your reputation or anyone else’s by
making that statement.

Mr. BARTON. We’re just kidding about the reputation. Don’t take
us seriously on that.

You cannot damage a Congressman’s reputation.
Mr. TOWNS. Especially if that Congressman is from New York.
Yes, Commissioner?
Mr. HE

´
BERT. If I may, you had asked the commission, but what

I’d rather do is yield to the chairman first and then answer after
him unless he would like for me to go ahead.

Mr. HOECKER. No. Thank you, Commissioner. Do we agree that
the task force and the advisory committee can be productive? Abso-
lutely. The FERC was instrumental in asking for this process. We
intend to help drive the process. And we are looking for some very
specific results in terms of collaboration, in terms of how we apply
the NEPA statute, in terms of what best practices we can adopt to
expedite the development of conditions, noticing techniques, even
model conditions under the Clean Water Act. A number of things
have been talked about.

But you’re absolutely right, Congressman, that your patience in
regard—and ours—shouldn’t be infinite. And at some point we
need to produce some very specific results. I think that the collabo-
rative process is assisted by the attention that this subcommittee
has focused on this entire range of issues. And so I certainly ap-
plaud your efforts to shine that light.

Mr. TOWNS. Thank you. Commissioner.
Mr. HE

´
BERT. Congressman Towns, you and I had an opportunity

to speak together at a conference about a year ago and had the op-
portunity to speak about a couple of issues. And at that time I told
you I did agree with you and I thought that the process was bro-
ken. I continue to think that way, and I do support 2335, and let
me tell you quickly why I support it and why I think it moves us
in the right direction.

Your comments in the beginning, your summary as to that it
does not repeal mandatory conditioning, I think that’s an impor-
tant observation. I think it’s something that everyone needs to un-
derstand, that it does not repeal mandatory conditioning, but that
it requires a reasonable implementation of the law with regard to
costs and benefits.

That is something similar to, I think, what we have certainly
done when it comes to pipeline certification. And as you know,
FERC has combined its offices of pipeline certification and hydro
licensing into an office of projects now, so an office of one. So I cer-
tainly think that would be consistent. It would move us in the right
direction.

But if I may point something out, too, which really alarms
me——

Mr. BARTON. Point it out quickly, because we’ve got 5 minutes
to vote.
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Mr. HE
´

BERT. I’ll do that, Mr. Chairman. I’ve had an opportunity
to look over the written testimony of Andrew Fahlund, Director of
Hydropower Programs for American Rivers, and in his testimony
on page three he says, ‘‘these decisions have a relatively small im-
pact on energy generation, electric rates, or industry viability.’’ And
if you go over to page six where he qualifies that, ‘‘according to the
chair of the Federal Energy Regulatory Commission, the reli-
censing of more than 140 hydropower projects resulted in an aver-
age reduction of generation of only 1 percent.’’ Well, only 1 percent
in a time where we not only have the administration but we cer-
tainly have Members of Congress concerned about reliability this
summer, I’m asking who’s going to lose that 1 percent?

And the Internet is a wonderful thing, and I had an opportunity
to pull up some numbers this morning, and based on the 1 percent,
I assume we should make a phone call to Idaho, Montana and Wyo-
ming and tell them that over the years, they’re not going to have
their 1 percent. And if we’re not willing to do that, what I suggest
we do is make a phone call and say, well, perhaps you’re going to
have electricity, but we are going to have to burn something for
you to have that electricity.

And the last point is this. And he makes it on page 7. ‘‘One
would reasonably expect at least some loss with meeting environ-
mental laws. A 1-percent loss in generation is a small price to pay
for the benefits received. We need not trade healthy rivers for clean
air.’’ I think that’s right. I think we need to have a balance. But
nor do I think we should trade clean air for clean rivers nec-
essarily. I think a balance is right. I think Congressman Markey
said it right, not torpedo the dams, but not damn the environment.
I think a balance of the laws in relicensing is what is necessary,
and I think we can do that, and I don’t see how anyone could sug-
gest that balancing is a bad idea.

Mr. BARTON. Let the record show I think that gentleman’s from
Mississippi, so his one more comment took about 3 minutes.

Mr. HE
´

BERT. We talk slower than the rest of you.
Mr. BARTON. We’re going to recess briefly. We’ve got this vote,

one more vote. We should be back, or at least the chairman intends
to be back, by 11:30. So members that wish to ask questions, if
you’ll come back at 11:30. In recess till 11:30.

[Brief recess.]
Mr. BARTON. The subcommittee will come to order. I see we’ve

been joined by the distinguished Congressman Sawyer. Glad to
have you. As soon as we get our witnesses back at the table, we
will recognize Congressman Shadegg for his 5 minutes of questions.
And it looks like Commissioner Massey is about to be seated, so the
Chair would recognize Congressman Shadegg for 5 minutes for
questions.

Mr. SHADEGG. I thank the chairman. Let me begin with you, Dr.
Rosenberg. You were in the room when Senator Murkowski testi-
fied that as a specific project, it took 7 years to get the license and
a year to build the plant, I believe, were you not?

Mr. ROSENBERG. Yes.
Mr. SHADEGG. Do you think that that’s appropriate?
Mr. ROSENBERG. Certainly not. But I don’t know the specifics of

the case at all.
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Mr. SHADEGG. I don’t, either. Do you—as I understand your testi-
mony it is that you believe the statute or the process now is flawed
and does not move quickly enough but you argue that Congress
should simply defer to your efforts and the efforts of those involved
to simply allow you to proceed with this now 2-year process to try
to improve the relicensing process. Is that right?

Mr. ROSENBERG. Yes, sir.
Mr. SHADEGG. Okay. I guess I should begin by extending my wel-

come to John Leshy. John Leshy was a professor at ASU law school
years ago when he and I worked together on projects.

Mr. LESHY. I still am, Congressman. I’m on leave and working
on the world’s longest leave.

Mr. SHADEGG. What’s the doctrine that we worked together on?
The doctrine that provides that the government owns the beds of
all navigable——

Mr. LESHY. Oh, right. The public trust doctrine.
Mr. SHADEGG. The public trust doctrine.
Mr. LESHY. Right.
Mr. SHADEGG. We were shoulder to shoulder in that fight and

had a lot of fun. Let me ask you, Mr. Leshy, you also heard the
testimony of Senator Murkowski to the effect that it took 7 years
to license a—what was evidently a very small plant, because they
built it in a year—in Alaska. Do you feel that 7 years to license
a plant that can be built in a year is appropriate?

Mr. LESHY. No, I don’t, Congressman. And I’m happy to have the
opportunity to talk about that a little bit. I don’t know the specifics
of that case.

There are many reasons for delay. It’s part of this process. The
conditioning authority, the Interior Department and its share is—
and Forest Service’s share is one aspect of delay, but it is by no
means the only aspect. A lot of times in our experience, frankly,
the problem is that we get applications that aren’t fully developed
and don’t have enough information them.

Mr. SHADEGG. I appreciate that. My time is very limited, so if
you’ll just say what you have to say on that issue in a sentence,
and if you want to expand your answer writing that’s fine. But as
you know, my time is——

Mr. LESHY. If I could make one quick other point, and that is,
during the delay process, the existing project goes on, so the incen-
tive of people who want to improve the project from an environ-
mental standpoint such as our agencies is to get this process going
forward. Because the existing process continues under annual li-
censes during this entire period of whatever delay is involved.

Mr. SHADEGG. You do agree, Professor Leshy—I’ll call you that
if you will—that the current law requires FERC to give equal con-
sideration to the purposes of energy conservation, the protection
and mitigation of damage to and enhancement of fish and wildlife,
the protection of recreational opportunities and the preservation of
other aspects of environmental quality. You do agree that the law
requires equal consideration be given to essentially those two dif-
ferent aspects?

MR. LESHY. Yes. I think that was added by the legislation that
Congressman Markey talked about.
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Mr. SHADEGG. But you also agree, I guess I understand from
your testimony, with Dr. Rosenberg that we should not pass 2335
at this time, we should simply trust you?

Mr. LESHY. Well, the existing conditioning authority that we
have, we’ve had since 1920. And Congress did not change that in
1985, 1986 when it gave the Commission the direction to give equal
consideration.

Mr. SHADEGG. Do you know if it took—in 1920, do you know if
it took 7 years to license a project?

Mr. LESHY. I don’t know, Congressman.
Mr. SHADEGG. I guess I just want to make a statement, and then

I want to ask you a series of other questions. You are a part now
of the administrative branch of the government and not the legisla-
tive branch. Is that correct?

Mr. LESHY. Yes.
Mr. SHADEGG. I just want to make it clear that——
Mr. BARTON. He had to think about it.
Mr. SHADEGG. I just want to make it clear that we have different

responsibilities, and my concern is that the voters of the 4th Con-
gressional District of Arizona when they see issues like this of a
law that the Congress passes and then what appears to be inordi-
nate delay—and I haven’t heard a witness say yet that there isn’t
excessive delay—that it’s a tough sell for me to go home to Arizona
and say, yes, I recognize there’s a problem here, but I didn’t do
anything about it because the administration, the other branch of
government said, well, they were working on it and had been work-
ing on it for 2 years, and I ought to just trust them. So I hope you’ll
appreciate that I have to come at this from a different position
than you do.

I also want to just clarify from your testimony and from your
written statement that you oppose certain aspects of Mr. Towns’
legislation. Specifically you oppose requiring scientific peer review.
You oppose allowing an administrative law judge or other inde-
pendent review body to be inserted in the process. You oppose re-
quiring the Commission to conduct an economic analysis of each
section 4(e) condition, and you do not want to be required to rely
on the Commission’s NEPA statement. Is that correct?

Mr. LESHY. Basically, yes, because we’re concerned about essen-
tially the layering and the delay that’s involved in that process.
You know, is the issue, should we take cost into account in setting
our conditions? Of course we should. but should we have an elabo-
rate independent appellate process——

Mr. SHADEGG. I just want it on the record that you oppose all of
those. You don’t want independent scientific peer review, you don’t
want an administrative law judge or independent review, you don’t
want an economic analysis of each section or of each section 4(e)
condition, and you don’t want to rely solely on the NEPA 4(a)—the
NEPA analysis by the Commission.

If I can, Mr. Chairman, with your indulgence, I’d like to turn to
the chairman, Mr. Hoecker, and say, I assume that you agree with
the other two witnesses that 7 years to license a project which can
be built in 1 year is too long?
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Mr. HOECKER. Yes. We don’t want the process to be any longer
than necessary. And we have worked very hard to reduce the proc-
essing time for hydro licenses.

The average time for the class of 1993, the 160-some-odd projects
whose licenses expired in that general timeframe, was about 31⁄2
years. Under our new alternative licensing procedure, the average
time in those few cases where we have actually applied it is a year.

Mr. SHADEGG. I want to make it clear that I support your efforts,
the administrative efforts to try to improve the process. But Com-
missioner, I want to commend you for working in I think a good
faith way with us to say, look, I applaud the goal of Congressman
Towns’ legislation, which you have done here today, and to come
in and constructively say, these are things in the legislation that
I think would help. And I heard your testimony and listened care-
fully to it and took notes on it. And I genuinely appreciate that
you’re not just saying, ‘‘trust us. We’ve been at this 2 years. We’ll
solve it someday.’’

I would conclude, Mr. Chairman, by commending Commissioner
Hébert. I want to completely associate myself with your remarks,
your support of this legislation, your thoughtful analysis of the tes-
timony that’s before us, including the analysis of the American Riv-
ers testimony. You were pointing out that the notion that losing
only 1 percent of generation is insignificant and shouldn’t be wor-
ried about, and also associate myself with your remarks saying we
can strike a balance here. I favor environmental protection and cer-
tainly don’t diminish that.

And I think the current law where it says we must strike a bal-
ance between those is appropriate, but I also think it’s important
to understand that this is a Nation which needs more energy, and
if we don’t produce it through hydroelectric power, almost every
other source that we know of results in the combustion of a fuel
and damage to our air quality. So, I commend you for your testi-
mony.

Mr. HE
´

BERT. Thank you, Congressman.
Mr. BARTON. Mr. Sawyer for 5 minutes for questions.
Mr. SAWYER. Thank you, Mr. Chairman. I apologize for not being

here earlier. I was in another meeting. And so if the matters I’m
going to ask about have been covered, please don’t hesitate to tell
me.

I’d like to have you comment, both commissioners, on the kind
of success that you’ve had in the use of settlements and whether
there are other avenues that might be pursued in order to achieve
collaborative processing.

Mr. HOECKER. I identified several projects in my written testi-
mony where we’ve had some considerable success in advancing the
timetable for resolving licensing—relicensing cases, the latest one
being the Avista case, which was the Clark Fork Project in Mon-
tana and Idaho. A couple of very major projects, a lot of power at
those sites.

We managed to license that project in a year because we did a
tremendous amount of collaboration. The applicant selected a proc-
ess, brought the consulting agencies, the other parties into the
process, and a settlement was achieved. We’ve had other instances
like that where we have achieved success.
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It’s my expectation that this procedure, coupled with what we
will be able to achieve in the context of our task force, which hope-
fully will help develop licensing conditions more in the open
through public process of some kind, will make our processes less
of a mystery to all the affected parties and will encourage settle-
ments. And that’s where we’re focused.

Within this existing statutory framework, our only choice is to
try and reach some kind of administrative accommodations, and
that’s where we’re putting our effort.

Mr. MASSEY. Congressman, to be brief, I will associate myself
with the remarks of Chairman Hoecker. I think settlement is the
key to getting the cases through the process very quickly. I think
licensees and others know that we support settlements. They’re
hard to accomplish, but I am bullish with our alternative licensing
process, that the chairman talked about, will bear substantial fruit.

I also believe that the interagency task force will bear fruit. I
wouldn’t expect Congress to wait forever, but I do believe it will ul-
timately result in processes and procedures that are more reason-
able.

Mr. HE
´

BERT. Congressman Sawyer, my comments will be very
similar, and I’ll attempt to be brief as well. The only problem that
we continued to have with the collaborative process—and I do
think it’s working. I think it’s been a wonderful benefit—is Section
18. Regardless of what we try to do with the collaborative process,
if we have the mandatory conditioning requirement over our head,
there’s nothing we can do with that, and therein lies the problem.

I think the balancing should be the requirement, and I don’t
think anyone would argue that there is anything wrong with mov-
ing forward with objective criteria. I don’t think we would have im-
posed SOX and NOX emission requirement had we not had some
type of scientific evidence suggesting that something should be
done, nor do I suggest we should do that with hydropower as well.
And I think that is something that has to be considered.

And a comment that Dr. Rosenberg made as well, as far as the
30 to 40 years that they are strapped with these conditions or the
lack thereof in his case, I would suggest the one thing that has to
be considered as well is that the government can at any time move
forward and reopen that license. The operator cannot.

Mr. SAWYER. Thank you, Mr. Chairman. Thank you all.
Mr. BARTON. Thank you, Congressman Sawyer. Congressman

Dingell, would you wish to be recognized for questions now? Would
you like to——

Mr. DINGELL. Mr. Chairman, thank you. I’d like to address first,
if you please, with Mr.—I can’t see the name there.

Mr. HE
´

BERT. Hébert.
Mr. DINGELL. Hébert. On the question of fish and wildlife. Under

the Towns bill, you get 180 days in which to respond. Is that right?
Mr. HE

´
BERT. That’s correct. Yes, sir.

Mr. DINGELL. Now, and can you do that in that period of time?
Mr. HE

´
BERT. Yes, sir, I think we can.

Mr. DINGELL. You can? So the 180 days you’re telling me is not
a problem?
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Mr. HE
´

BERT. I think if it’s a deadline, we can meet it, sir. It’s
been my experience that the only thing that forces us most of the
time to make decisions is deadlines themselves.

Mr. DINGELL. All right. Now you’ve indicated, however, that you
would recommend a veto on this legislation. Is that because—is it,
Mr. Leshy, you’ve suggested that you’d recommend——

Mr. HE
´

BERT. Yeah. No, sir, I would not recommend a veto. Quite
the opposite.

Mr. LESHY. That’s me, Congressman Dingell, from the Depart-
ment of the Interior. We would recommend a veto of this legisla-
tion.

Mr. DINGELL. Why?
Mr. LESHY. Because we think it actually will result in more delay

and more complication—more complicated structure in this already
complicated process, and it will really be a step backwards. It won’t
serve the objective that I think we all share, including members of
this committee, which is to make this a better, faster, more effi-
cient process.

Mr. DINGELL. Can you make the 180 day limit that is imposed
on you?

Mr. LESHY. In terms of—I’m not sure exactly which limit you’re
talking about.

Mr. DINGELL. You have 180 days in which to comment. Is that
sufficient or not?

Mr. LESHY. Oh, okay. I see. I’m sorry. I don’t think we can do
that. Certainly if——

Mr. DINGELL. Why not?
Mr. LESHY. I’m sorry?
Mr. DINGELL. Why not?
Mr. LESHY. Setting these conditions can be a very complicated

matter, and it depends in large part on what the applicant is pro-
posing to do, which we often don’t find out until much later, and
we are—the way I understand this bill, it would require us essen-
tially to set conditions at the very beginning of the process before
we fully understand what the impacts of the license are going to
be.

That’s why in fact we support and are important participants in
this collaborative process, because the big advantage of the collabo-
rative process is that we sit down with the applicant and the Com-
mission before its plans get locked in stone and it submits an appli-
cation. And we can work with the applicant through the develop-
ment of the application to solve a lot of these problems. And we
think that holds great promise. We have had some successes al-
ready, and there’s a lot of interest among the license applicants in
going through this process. Our agency has a lot of interest in
using that alternative process, and we think it’s going to solve a
lot of the problems the committee is concerned about.

Mr. DINGELL. Now, Mr. Rosenberg, do you have any comments
on these points that I’ve been just raising?

Mr. ROSENBERG. Yes, sir. I think that the deadline is problem-
atic. We might be able to make a 180-day deadline if you had full
information. But we rarely do. Most of the delay in developing the
prescriptions is waiting for additional information from the appli-
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cant, from FERC, additional analyses to be done by contractors and
so on.

If you put in the timelines as in the bill, there is no incentive
for them to complete those, because if we miss the timeline, then
the prescriptions are no longer mandatory.

So there’s no reason why they would want to be forthcoming with
information more quickly if it would downgrade the actual prescrip-
tions if they are not forthcoming with information. That’s not a
matter of ill will, it’s just a matter of common sense.

Mr. DINGELL. You’re saying what this does is to actually discour-
age cooperation by the applicant?

Mr. ROSENBERG. Yes, sir. I believe it does.
Mr. BARTON. Would the gentleman yield?
Mr. DINGELL. I don’t know how much time I’ve got.
Mr. BARTON. Well, we’ll give you extra.
Mr. DINGELL. But I’ll be glad to yield——
Mr. BARTON. I think I’m pretty generous with extra time. You

could still make a determination with imperfect information. And
we do it every day in the Congress, so——

Mr. ROSENBERG. Yes, sir, we can. But those would then be man-
datory prescriptions, and we would be worse off and the applicant
would be worse off, so that’s why we don’t feel that those timelines
are actually helpful either to the applicant or to us.

Mr. BARTON. But you understand that sometimes this quest for
perfect knowledge drags the process on into infinity?

Mr. ROSENBERG. Yes, sir. But I don’t believe we’re——
Mr. BARTON. So there is some validity in Mr. Towns’ idea of put-

ting a timeline. And I know the bureaucracy hates to make deci-
sions, but sometimes you can make a decision based on relevant in-
formation and don’t have to wait for total, complete, perfect knowl-
edge.

Mr. ROSENBERG. Sir, in this field, we always make decisions in
that circumstance. And I believe that’s the case for fishway pre-
scriptions as well. But having a mandatory timeline with the con-
sequence of that being an actual downgrading of the recommenda-
tion makes this a one-way process. There really does not seem to
be any incentive at that point to engage in a full collaboration. If
you had a timeline and reversed that process, maybe in fact you
would get better cooperation, but I can’t see how it would work in
this circumstance.

Mr. DINGELL. Well, and in point of fact, the applicant would have
every incentive to run the clock——

Mr. ROSENBERG. Yes, sir.
Mr. DINGELL. [continuing] to delay delivering the information, to

deliver less than the required information. So as a result, that puts
you in greater and greater difficulty in terms of your ability to ad-
dress the problem. Isn’t that right?

Mr. ROSENBERG. Yes, sir. And that’s one of the primary reasons
we oppose the bill.

Mr. DINGELL. Okay. Now I can understand that FERC would not
object to this. They’re in a different line of work. And I’ve had to
deal with FERC over the years, and I find you gentlemen to be
quite uncooperative in terms of preserving and protecting fish and
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wildlife values, and that tends to—that was one of the reasons I
directed the question at you that I did.

Having said these things, Mr. Burns, we have been requesting
from the Department of Energy for a goodly period of time certain
answers to certain questions. We finally wrote a nasty letter to the
Secretary on Monday. Last night after close of business, we got
your responses. The questions that were asked were essential to us
achieving an understanding of the legislation so we could under-
stand what it is that we ought to do about the legislation.

I hope that you will take back to the department that I’m very
displeased, that I feel that this was not a lack of proper coopera-
tion, and that you have essentially slowed down the process and
made our business more difficult. I want you to know that I find
this very displeasing. I hope you’ll carry this thought from here
with you and that were I the chairman of this committee, you
would feel rather noticeably more pained on this matter than you
are this morning.

So, Mr. Chairman, I thank you for your kindness.
Mr. BARTON. Thank you. The Chair recognizes himself. I’m going

to—I have a series of questions. I’m not going to set the clock. But
after my questions or during my questions if the members here
wish to ask questions, we’ll do that, and then we’ll let this panel
go so they can have lunch.

I want to make a statement first, and then I’ll ask the questions.
This is a hearing to get information on all these bills for potential
mark-up. And I talked to Congressman Towns on the way to our
vote and told him that I’m not afraid of controversy. I’m ready to
go to mark-up if we can find a consensus that’s a bipartisan con-
sensus. I don’t want for it to be a Republicans on one side and
Democrats on the other. But if we can get—as I told Congressman
Towns, I just want friends and enemies on both sides of the issue.
And so, you know, the fact that these bills have been languishing
tells me that if they can pass the Senate, we ought to be able to
improve them in the House and then go to conference with the Sen-
ate if we can find consensus at all.

The second statement I want to make, it looks like we’ve got two
categories of bills. We have a category of bills that tries to reform
the process, and then we have a category of bills that tries to es-
cape the process. I can understand why no one would support the
bills that give specific exemptions from the regulatory process. I
can understand the concerns of the regulatory agencies that you
perhaps don’t approve of Congressman Towns’ approach, but it
stuns me, Mr. Leshy, that the Department of the Interior would
recommend a veto before we’ve even had a hearing.

I mean, that is a record for this subcommittee. We have had lots
of veto threats by EPA and DOE, but it’s normally after we’ve done
something, not before we’ve even thought about doing something.
So we’ll give you the record for the earliest veto threat.

I also want to commend the Department of the Interior because
at least you gave us a definite position. I mean, you didn’t kind of
waffle around. I mean, you know, we sometimes get 40 pages of
testimony that tell us nothing. At least in Interior’s case you told
us why you opposed it and up front in language that even a Texan
could understand, so I appreciate that.

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00056 Fmt 6633 Sfmt 6602 E:\HEARINGS\64033 pfrm08 PsN: 64033



53

So but now I want to get down to my questions. And this first
question is a general question. I don’t think anybody accepts that
the current system really works. I think Congressman Towns has
an excellent point when he says that it really takes an inordinate
amount of time to relicense some of these hydro projects. Surely
there are people in the administration that are thinking about
ways to improve the process. And why not adopt an approach
where you take one agency, perhaps the FERC, give them ultimate
authority and let the other agencies work with them so that they
all have jurisdictional input but you have one agency that makes
the final decision. What’s wrong with that? And I’ll let anybody an-
swer that.

Mr. LESHY. I’m happy to take a crack at it. My written statement
addresses this to some extent. The decision that Congress made in
1920 that it has stuck by ever since is that on a couple of aspects
of hydropower licensing, namely, where Federal Reservations are
involved and where fishways are involved, there ought to be condi-
tions set by agencies outside the Federal Power—what was then
called the Federal Power Commission—to prescribe those condi-
tions as the sort of baseline. This is the conditions these projects
have to meet, and then you go on to the balancing that takes place
by looking at all aspects of the project. We think that decision that
Congress made then was sound, and we think it’s still necessary.

Mr. BARTON. So your basic position is in the golden era of 1920,
we had smarter congressmen, and if we’d just revert back to all
laws that were established in 1920, the country would be better
off? Is that your position?

Mr. LESHY. No. I’m not saying that, Mr. Chairman. But I’m say-
ing in this instance we don’t think the system has proved to work
out badly in practice. That in fact it is important to retain a notion
of mandatory conditioning for those aspects of——

Mr. BARTON. Do you happen to know—I didn’t see this in any of
the testimony, so any of the witnesses can answer this question.
What’s the average time it takes to relicense a hydro project? Dr.
Rosenberg?

Mr. ROSENBERG. Thank you, Mr. Chairman. I believe that the
commissioner noted that the average time was between 3 and 5
years if I heard him note that for the recent projects, and it was
as short as 1 year in——

Mr. BARTON. For relicensing?
Mr. ROSENBERG. For relicensing, yes, sir.
Mr. BARTON. Three to 5 years.
Mr. ROSENBERG. If I may answer or contribute to the answer——
Mr. BARTON. You may answer or contribute or obfuscate. It’s up

to you, sir.
Mr. ROSENBERG. Well, I’ll try not to do the latter if that’s all

right with you. I think that the reason why you would not include
all of the decisionmaking in a single agency is because each of the
agencies has different expertise. To do that, you would have to du-
plicate the expertise that’s been built up in the Department of the
Interior and the Department of Commerce with regard to spe-
cific——
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Mr. BARTON. No, I’m not saying put it all in one agency. I would
still let each agency have input, but I’d put one agency in charge
to make the final decision.

Mr. ROSENBERG. If that agency had the mandate to in fact meet
the mandates of the other agency as opposed to simply consult,
then I think you could do that. And I would argue that is exactly
what we do now, put effective decisionmaking authority. But they
have to account for our mandates as well, for very specific sections
and only those sections. So I think that’s exactly the system we
have. They are primarily responsible for relicensing. But with re-
gard to our specific mandates, in our case, Section 18, then they
must account for the mandates that we’re required to meet.

Mr. BARTON. Let me ask the distinguished chairman of FERC, do
you think you’ve got the ultimate decision and that you’re supreme
among equals? I was not aware of that from your testimony,
but——

Mr. HOECKER. Well, it depends on which part of the Federal
Power Act you read. I mean, we have authority to ensure that
there is a comprehensive plan of development for any water re-
source. We are the agency that is given the responsibility to bal-
ance the competing interests. But we must include under the stat-
ute and under current case law any mandatory conditions that are
developed elsewhere.

If I might, Mr. Chairman, a small history lesson, that in the era
of 1920 to 1930, the Federal Power Commission indeed did have
absolute control over the entire process because the Secretaries of
Interior, War and Agriculture were the Federal Power Commission.

In 1930, this became a five-member body, and when the—Mr.
BARTON. Well, those guys in 1920 were smarter than us today.

When the Secretaries went off to do things other than regulate
the power market and hydroelectric projects, they took their man-
datory conditioning authority with them, obviously.

I think it’s important that we at the Commission acknowledge
two things. No. 1, we have an excellent staff. We do a great job.
We have a lot of environmental expertise, and we do care about the
environment. But the resource agencies are on the ground. They
have much larger staffs. They understand these projects and their
environments as well as we do. And so it’s not the mandatory con-
ditioning authority that I necessarily would challenge. What it is
is the opaqueness of the process for developing conditions for the
licenses; conditions that we must include in the licenses.

And what I would advocate, what we are advocating in the con-
text of the interagency task force, is more public process so that
participants other than the resource agencies and the FERC can
have input into the scientific adequacy and the environmental and
cost justifiability, if you will, of these conditions.

Mr. BARTON. Okay. Mr. Massey? Commissioner Massey.
Mr. MASSEY. Yes, Mr. Chairman. I respect the environmental

values that underlie the mandatory conditioning process, so I
wouldn’t necessarily change that. But I think the concept that is
represented in this bill of requiring some balance in the conditions,
requiring the other agencies to take into account additional factors,
as we have to, would mean that the conditions are more balanced
when they come to our agency. And so I would support that.
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I would also support some tightening of the timelines. Having
said that, I do believe this task force will bear fruit by the end of
the year with rational and reasonable changes. And I look forward
to that. But if the agencies were to balance more in their processes,
I believe the proposed condition as it comes to our agency would
be much more rational and reasonable.

Mr. BARTON. How much of these resource agency recommenda-
tions are based on jurisdictional and turf considerations as opposed
to public policy as we go through this interagency task force? I
mean, the testimony reeks of bureaucratic jurisdictional turf pro-
tection, quite frankly.

Mr. MASSEY. Yes, well, I can’t endorse every word of their testi-
mony, but I do endorse the environmental values that underlie
their decisionmaking.

Mr. BARTON. We’re not—I don’t believe anybody on this sub-
committee, Congressman Towns, who’s not on the subcommittee,
but the full committee, is trying to do away with the environmental
protection.

Mr. MASSEY. I understand that.
Mr. BARTON. What we’re trying to do is come up with a legisla-

tive vehicle that actually creates an executive administrative proc-
ess that doesn’t take 3 to 5 years. And I guarantee you, there are
a lot of projects we’ve heard about that take a lot longer than 3
to 5 years.

Mr. MASSEY. Yes.
Mr. BARTON. So you must have some that go through in a month

and some that take 15 years, because—so that your average comes
out to that figure.

Mr. MASSEY. I respect that goal of this legislation. I think some
of the processes and procedures in the bill will be too cumbersome.
But I think a short bill that required the other agencies to balance
as we do and that tightened up the timeframes would be very rea-
sonable and would be one that I could fully endorse.

Mr. BARTON. Okay. Let me ask three or four questions that the
staff put together, and then we’ll let this panel go.

Would the FERC support legislation to require Federal resource
agencies to consider a broad range of public interest factors as well
as costs in their development of mandatory conditions, much as
FERC is required to do under current law? FERC has concerns
about the administrative review provisions of H.R. 2335, but we
could work with the FERC to help alleviate those concerns.

Mr. HOECKER. I agree with Commissioner Massey that the re-
source agency should consider a range of factors. I’m not—I don’t
necessarily think the range of factors that are listed in the bill are
the appropriate ones. But certainly economic and power values,
low-cost alternatives and so forth that are mentioned there would
be appropriate.

Mr. BARTON. Should legislation require mandatory conditions at-
tached by the Federal resource agencies to a FERC license be lim-
ited to the mitigation of project impacts?

Mr. HOECKER. I believe they are.
Mr. BARTON. Mr. Massey?
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Mr. MASSEY. I think they should. The agencies strive for that,
but a statutory requirement to achieve that goal would not trouble
me in any way.

Mr. BARTON. Commissioner Hébert?
Mr. HE

´
BERT. Yes, sir, Mr. Chairman. I would agree with that.

And what I’d like to point out to you as well is the fact that the
problem we have had is in fact the balancing. And as much as we
hear from the other agencies, the fact that they don’t want to do
away with mandatory conditioning, as Congressman Towns pointed
out, his piece of legislation does not do that. It merely requires a
balance. And we have circumstances like the Enlow Dam case that
we heard just recently where in fact NMFs wanted one thing and
then we even had the Northwest Council, Bonneville Power Asso-
ciation and the Bureau of Reclamation no longer advocating or sug-
gesting removal of Enlow Dam. And continually we had to fight
that. So I think the balance is the key, and I think it will work.

And if I can make one other qualifying remark. I don’t want Con-
gressman Dingell to think I didn’t answer his question correctly.
The 180 days that he’s speaking of is the 180 administrative days.
There are 90 days prior to that that the resource agency will have
to give those mandatory conditioning requirements to the licensee,
and then there’s the 180 days. After that, there’s a year that the
Commission has to act, with at least one 30-day extension. So
that’s 1 year and 10 months. That’s not too far afield of where we
are today, but requiring balancing. And I don’t think anyone could
suggest that that couldn’t be done.

Mr. BARTON. Okay. Dr. Rosenberg, you testified that the current
exemptions in the Federal Power Act provide adequate protections
for fish and wildlife. Would legislation that expanded current ex-
emptions to include small hydroelectric projects in Alaska also pro-
vide adequate protection for fish and wildlife?

Mr. ROSENBERG. I think the answer to that question is no. We
believe that it’s not clear in the legislation whether the State condi-
tions would provide the same protection for fish and wildlife as the
Federal——

Mr. BARTON. Well, it would appear to me the answer would be
yes, so why would you say it’s no? Because you’d still—you and the
other resource agencies would still have the same ability——

Mr. ROSENBERG. We only have a consultative authority in that
case, and there’s no requirement for them to consider our com-
ments in the way the legislation is drafted.

Mr. BARTON. Well, we’re not talking about the specific Mur-
kowski bill.

Mr. ROSENBERG. Oh, I’m sorry, sir.
Mr. BARTON. We’re talking about simply giving an exemption for

small hydroelectric projects in Alaska, but you would still have the
same ability to attach mandatory conditions, expanding the current
exemptions in the Federal Power Act.

Mr. ROSENBERG. Well, then I guess the answer is I’m not sure.
Mr. BARTON. I’m not an expert on this. This is a question I’m

reading. I want the audience to know that.
Mr. ROSENBERG. Yes. And I’m not sure, because I was thinking

about the specifics of the Murkowski bill, how that would be struc-
tured. My understanding was that the current act provides that ex-

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00060 Fmt 6633 Sfmt 6602 E:\HEARINGS\64033 pfrm08 PsN: 64033



57

emption for small power projects in an abbreviated process. But if
I could respond to your question in writing.

Mr. BARTON. Well, under current law in a project that is exempt-
ed, can your agency attach a mandatory condition?

Mr. ROSENBERG. Yes, I believe so.
Mr. BARTON. So I think you can, too. So it would seem like this

question that I’ve probably garbled in asking you, if we could get
where great minds understand the details, we might actually agree
on the answer to this.

Mr. ROSENBERG. I think so. But the question I’d like to look into
a little more is whether that’s already a provision that does not re-
quire additional legislation.

Mr. BARTON. Right. I understand that. And Mr. Burns, you’ve
been so quiet, we can’t let you go without answering one question.

Mr. BURNS. That would be okay, but——
Mr. BARTON. There are some of your customers that want to

limit Bonneville’s authority to new contracts to 5-year terms. What
impact would that have on Bonneville’s financial stability?

Mr. BURNS. Well, there’s a couple of reasons why we believe it’s
the best thing to proceed with contracts up to a 10-year term. One
is it provides financial stability. Typically in the past, we’ve had
the situation where every 5 years, 2, 3, and most recently 5 years,
all of our contracts expire at a single point in time. That puts us
under a lot of pressure to renegotiate those deals, and the uncer-
tainty of market changes, prices rising and falling relative to our
cost, and what our revenue stream is going to be like.

So having a split among customers signing 3, 5, 7, 10 years will
help to mitigate that uncertainty we face.

Mr. BARTON. Final question unless Congressman Towns has a
wrap-up question. Mr. Leshy, your statement was the most mili-
tant—or your agency statement was the most militant of the ones
we received. Does that mean that you are not interested in working
with the subcommittee to develop compromises, or are you willing
to engage in a collaborative process?

Mr. LESHY. Mr. Chairman, we’re happy to work with the sub-
committee on this. I should note that—and Congressman Towns
earlier raised—asked an important question and a useful question,
which is, okay, we’ve seen all this interagency activity going on to
try to improve this process. When are we going to see results?

And I think—my answer to that is, you’re already seeing some
results, and you’re going to see many more results in the next few
months. This interagency task force, we put a deadline on it of
completing its work by the end of the year. We have about 6 or 7
initiatives underway. There are two I’m happy to share the results
of with the committee—subcommittee in writing. Immediately in
the next couple of months we’ll have two more initiatives out in
public I’m happy to share with you.

So we are moving forward. We’re going to show this sub-
committee results in terms of that process, and I’m happy to work
with you on that.

Mr. BARTON. Well, our deadline’s a little bit sooner. It’s called
the first Tuesday in November, and we’ll actually adjourn in prob-
ably the third week in October if not sooner. And as I said before
I asked questions, I would really like to see this subcommittee
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move some of these bills to full committee if we can get some sup-
port from the administrations and from a bipartisan group of con-
gressmen.

So we’re going to help your task force as much as we can.
Congressman Towns and then Congressman Shadegg, if you’ve

got a wrap-up question before we let this panel go.
Mr. TOWNS. Let me just say, Mr. Chairman, I’m willing to work

with you to try to put together that bipartisan effort that you so
eloquently described. And let me just say what my problem really
is. You know, you mentioned the word ‘‘task force.’’ You know, I’m
not impressed with that word; not when it comes to the U.S. Con-
gress after being around here close to all these—18 years, I’m not
impressed with the word ‘‘task force.’’ Because task force around
here means, you know, shut up, be quiet, because we’re not going
to do anything about it. That’s what it means.

And the other word that, you know, the ‘‘reform.’’ Those are two
words that, you know, I really don’t feel too comfortable with the
two of them. You know, when you say, you know, ‘‘reform’’ and
‘‘task force,’’ I want to let you know that I’m not impressed with
that for a lot of reasons. You know, when you say ‘‘reform,’’ you
know, the question is what are you going to do? You know, I
mean—and reformers can be either positive or negative. You know,
task force can—and you can do absolutely nothing.

You know, just the fact that you keep saying you have a task
force. And every time we start to move forward with legislation,
you have a bigger task force.

You know, and I’m concerned about that. You know, those words
are like my dad used to tell my brother and I about prayer. He
said, ‘‘Son, prayer is neither positive or negative. It’s just if some-
body asks and say they’re going to pray for you, try to find out
what they’re going to say.’’

They might pray that you break your neck, you know.
So I just want to let you know that ‘‘reform’’ and ‘‘task force,’’ you

know, ‘‘reform’’ around here means cut the budget, you know what
I mean, you know? So these are words that, you know, I must
admit that doesn’t hit me well. So I’m concerned, you know, about
the fact that there has not been any movement.

And, Mr. Chairman, I’m hoping that we can put together a—and
we can have some dialog as we move along, you know. But I think,
Mr. Leshy, that those are strong terms. But I think we should talk
about some aspects of it. But the point is, I think that we cannot
continue to just sit and do nothing, you know. I think that that—
we can’t afford the luxury of that. And I’m hoping that, you know,
at some point we can discuss this further. But, Mr. Chairman, I
hope that we can move it forward, you know. I will work very hard
on my side of the aisle to try and get support for it, and I think
once you explain it and I think the way you explain it is important.

And I’m going to say this and I’m going to shut up. You see, I
think the way you explain it is very, very important, too. You
know, I remember years ago in Niagara Falls, New York, where
they were changing the insurance policy, and everybody was signed
up but one man. He flatly refused to sign, so they couldn’t move
it forward because this guy had been with the company like 30
years and he wanted to make certain he was a part of it. So the
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foreman came by and asked him to sign it and he said, ‘‘No. I’m
not signing it.’’ And ‘‘No. Forget it. Get out. I’m not signing it.’’ The
supervisor—‘‘I’m not signing.’’ Then they took him to the general
manager of the entire plant, and he said, ‘‘Look,’’ he says, ‘‘we’re
moving to a new plant. Here’s the application. If you do not sign
it, you’re fired.’’ So he signed it. And he said, ‘‘Well, why did you
put us through all this?’’ He said ‘‘Nobody never explained it to me
like that before.’’

So we want to explain it to you right. You know, we’re going to
do something here. You know, I just want to explain it. Mr. Chair-
man, thank you very much for allowing me to have extra time. You
can see I’m a little frustrated.

Mr. BARTON. Yes, well. For the last word before this panel is re-
leased, Congressman Shadegg.

Mr. SHADEGG. Mr. Chairman, I’ll be very brief. First of all, I
guess I have to be hypertechnical because, as Mr. Leshy knows, I
used to do election law, and it’s not technically the first Tuesday
in November, it’s the first Tuesday after the first Monday in No-
vember.

Mr. BARTON. All right.
Mr. SHADEGG. But I do want to make that——
Mr. BARTON. Hydro Man is also Election Expert Man.
Mr. SHADEGG. That’s right. I do want to highlight the importance

of that, because I think that highlights the fact that we are in dif-
ferent branches of the government, and I think there has to be a
healthy respect for those two branches of the government. That
people affected by what you do in the executive branch, what FERC
does, have a right to appeal to you for a relief, and I commend
them for doing that, and I commend you for putting together the
task force and for doing what you’re doing. And if you’ve reached
conclusion on two issues and believe you’ll have conclusion on two
others soon, I commend you for that. And I’m anxious to look at
your work product.

But the Constitution sets up three co-equal branches of govern-
ment. We have our job. And I strongly concur, Mr. Chairman, with
you, that it is a part of our duty to move forward with legislation.
The fact that these problems exist, the fact that some people be-
lieve that serious reforms are needed, reforms beyond which the
administration could itself enact are needed, suggest that we have
a duty to move forward legislatively. And so I am encouraged that
this is bipartisan legislation. I am anxious to hear the input of the
administration and its representatives and everyone affected—
those who operate dams, those who are affected by dams, those
who regulate dams. And each of those was ‘‘dams.’’

Mr. BARTON. I understand.
Mr. SHADEGG. But I commend the chairman for this, and I’m

anxious to work forward in moving legislation—work with him in
moving legislation forward.

Mr. BARTON. All right. We want to thank the panel. We’ll have
written questions for the record. We appreciate your willingness to
testify, and we look forward to working with you. So if Panel II
would excuse itself, we’ll now call forward Panel III.
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All right. If we could get everybody up. And we also want, if our
Department of Agriculture witness is still in the room, we’d like for
him to come forward.

All right. Let’s see here. See if we—we’ll do a roll call. We have
Mr. Michael Murphy, who’s with the National Hydropower Associa-
tion.

Mr. MURPHY. Good afternoon, Mr. Chairman.
Mr. BARTON. We have Mr. Kevin Lynch, who is with PacifiCorp.

Is that correct, sir? We have Mr. Andrew Fahlund.
Mr. FAHLUND. Fahlund.
Mr. BARTON. Fahlund, who is with Hydropower Programs for

American Rivers. We have Mr. Robert Grimm, who is the president
of Alaska Power & Telephone. We don’t show that Mr. Piper is
here. Oh, he is here. He’s standing up. He’s the chief executive offi-
cer of the Pacific Northwest Generating Coop. Mr. Steve
Waddington?

Mr. WADDINGTON. Yes, sir.
Mr. BARTON. Who’s with Reynolds Metals Company. Ms. Lynn

Kennedy, who is a hydroelectric specialist on behalf of the Western
Governors’ Association, and Mr. Paul Brouha, who is the associate
deputy chief of the Forest Service of the U.S. Department of Agri-
culture. So we’ve got everybody here, and we have a young lady
with Mr. Brouha. What’s her name, sir?

Mr. BROUHA. Her name is Mona Janopaul. She is our national
hydropower program manager.

Mr. BARTON. Okay. And I think we knew that she was—no we
didn’t? How did I know? I knew that. Ah, I read the testimony,
that’s how I knew. I read it this morning. All right. We’re going to
start with Mr. Murphy, give each of you gentlemen 5 minutes to
summarize your statements, and then we’ll have questions for the
record. All statements are in the record in their entirety, so. Mr.
Murphy, welcome to the subcommittee, and you’re recognized for 5
minutes.

STATEMENTS OF MICHAEL A. MURPHY, PRESIDENT, NA-
TIONAL HYDROPOWER ASSOCIATION; KEVIN A. LYNCH, DI-
RECTOR OF GOVERNMENT AFFAIRS, PACIFICORP; ANDREW
FAHLUND, POLICY DIRECTOR FOR HYDROPOWER PRO-
GRAMS, AMERICAN RIVERS; ROBERT S. GRIMM, PRESIDENT,
ALASKA POWER & TELEPHONE COMPANY; DAVE E. PIPER,
CHIEF EXECUTIVE OFFICER, PACIFIC NORTHWEST GENER-
ATING COOPERATIVE; STEVE WADDINGTON, NORTHWEST
POWER MANAGER, REYNOLDS METALS COMPANY; LYNNE
KENNEDY, OREGON DEPARTMENT OF ENVIRONMENTAL
QUALITY; AND PAUL BROUHA, ASSOCIATE DEPUTY CHIEF,
FOREST SERVICE, U.S. DEPARTMENT OF AGRICULTURE

Mr. MURPHY. Good afternoon, Mr. Chairman and members of the
committee. My name is Michael Murphy. I am a founder and prin-
cipal of E/PRO Engineering & Environmental Consulting based in
Augusta, Maine. I appear before you today as President of the Na-
tional Hydropower Association. I’d like to thank you for holding to-
day’s hearing. I also want to commend Congressman Towns for his
hard work and leadership on H.R. 2335, and I greatly appreciate
this opportunity to appear.
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Before becoming president of NHA, and before I founded E/PRO,
I worked for Central Maine Power in Maine and Green Mountain
Power Corporation in Vermont. Since 1988 I have worked on envi-
ronmental issues related to hydropower, and more importantly, I
have been directly involved in the relicensing of dozens of hydro-
electric projects.

It is from that experience that I can sit before you today and tell
you that FERC’s hydro relicensing process is in major need of re-
pair. What’s more, the time to repair that process is now.

Here are the facts. Within the next 15 years over two-thirds of
the nonFederal hydro capacity must go through the relicensing
process. Electricity consumption in America is increasing. The elec-
tric power industry is in the midst of a monumental restructuring
that will lead to customer choice and competition, and in some
places, as where I’m from in Maine, it already exists.

Our Nation faces rising energy prices. The need to reduce green-
house gases and other air pollutants is greater than ever. Since the
last committee hearing on relicensing, we have seen again and
again cases where the process simply does not work. In the midst
of all of this, for the first time DOE’s Energy Information Adminis-
tration is saying that hydropower capacity will decline through
2020, and I quote, ‘‘as regulatory actions limit capacity at existing
sites.’’ The relicensing process is in need of repair for many rea-
sons. And I can assure you the hydropower industry isn’t the only
stakeholder who believes this. NHA, along with its partners at the
Edison Electric Institute and the American Public Power Associa-
tion, are members of WaterPower: the Clean Energy Coalition.
WaterPower’s membership consists of over 575 entities from all
over the Nation, including hydro producers and suppliers, but more
importantly, it includes environmental, labor, agricultural, rec-
reational and consumer groups. WaterPower’s message is clear:
Congress must act now.

Let me briefly tell you what is wrong with the process. Federal
agencies are allowed to set conditions on license without regard to
their effects on project economics, energy benefits and values pro-
tected by other statutes or regulations, including other environ-
mental benefits. Many times we have agencies fighting agencies
and issuing inconsistent demands. All too often, conditions are
placed on a license that have nothing to do with project impacts,
merely because the licensee is a deep pocket. Hydropower licenses
have no recourse to appeal or even question the basis of mandatory
conditions set by the agencies except through a costly process we
know as litigation.

The end result is a loss of operational flexibility and generation
capacity which on average is not a negative 1 percent, but on aver-
age is a negative 8 percent.

The Towns bill, which enjoys broad, bipartisan support, is a mod-
erate approach to reforming the process. It does not repeal manda-
tory conditioning authority nor does it attempt to undermine any
environmental laws or diminish the power of the agencies to pro-
tect the environment. It does assign a new level of responsibility
and accountability to the agencies with conditioning authority and
requires agency conditions to reflect sound scientific evidence. It
will bring a new discipline to the process, will prevent time-con-
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1 Please see attached NHA policy papers on hydropower facts and benefits.

suming and costly litigation, and will bring a general balance and
efficiency to the relicensing process.

Let me tell you what has changed since ECPA was passed in
1986. First, a nonpartisan governmental statistical agency has pro-
jected a decline in hydropower generation due to regulatory actions.
Second, as you shall hear in a moment, and with the written docu-
mentation I am providing today, we have many new cases showing
how the process fails both industry and the environment.

Third, over 575 organizations across the country have told Con-
gress it’s time to improve the process. And fourth and most impor-
tant, the hydro industry has modified its approach to resolving this
problem and has embraced the moderate framework of Congress-
man Towns’ bill.

In closing, let me state that the hydropower industry takes very
seriously its role in promoting environmental stewardship of the
rivers and lands we are so privileged to use. One of the reasons I
enjoy working in this industry and why I’m so involved with the
National Hydropower Association is I truly believe that supporting
hydropower—an emissions-free, domestic, reliable, renewable and
clean source of energy—is the right thing to do not only for our
consumers but for our environment. By responsibly reforming the
hydro relicensing process, we have an excellent opportunity to pre-
serve the Nation’s leading renewable resource and to protect the
environment. But we need your help to do it, and without your ac-
tion on reform legislation, it is safe to say hydropower could be fac-
ing a crisis in the not-too-distant future.

Thank you again.
[The prepared statement of Michael A. Murphy follows:]

PREPARED STATEMENT OF MICHAEL A. MURPHY, PRESIDENT, NATIONAL HYDROPOWER
ASSOCIATION

INTRODUCTION

Good morning, Mr. Chairman and members of the Committee. My name is Mi-
chael A. Murphy, and I am founder and a principal of E/PRO Engineering & Envi-
ronmental Consulting, based in Augusta, ME. I appear before you today as Presi-
dent of the National Hydropower Association.

NHA is the national trade association committed exclusively to representing the
interests of the hydroelectric power industry. Our members represent 61% of domes-
tic, non-federal hydroelectric capacity and nearly 80,000 megawatts overall. Its
membership consists of more than 140 companies including public utilities, investor
owned utilities, independent power producers, equipment manufacturers, engineers
and consultants. NHA seeks to secure hydropower’s place as an emissions-free, re-
newable and reliable energy source 1 which serves the nation’s environmental and
energy policy objectives.

I’d like to thank Chairman Barton for holding today’s hearing. I also want to com-
mend Congressman Towns for his hard work and leadership on H.R. 2335. And, I
greatly appreciate the opportunity to appear before the Committee today to share
with you the hydropower industry’s views on the relicensing process, give some ex-
amples of how things have changed since the Committee’s last hydro hearing, as
well as to urge your broad support for Congressman Towns’ bill.

Before becoming president of NHA, and before I founded E/PRO, I worked for
Central Maine Power and Green Mountain Power Corporation. Since 1988, I have
worked on environmental issues related to hydropower and, more importantly, I
have been directly involved in the relicensing of dozens of hydropower projects. It
is from that experience that I can sit before you today and tell you that FERC’s
hydro relicensing process is in major need of repair. What’s more, the time to repair
the process is now.

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00066 Fmt 6633 Sfmt 6621 E:\HEARINGS\64033 pfrm08 PsN: 64033



63

2 Please see attached NHA policy paper on electric industry restructuring.

WHY WE MUST ACT NOW

Here are the facts: Within the next 15 years, over two-thirds of non-federal hydro
capacity must go through the relicensing process. Electricity consumption in Amer-
ica is increasing. The electric power industry is in the midst of a monumental re-
structuring 2 that will lead to customer choice and competition. Our nation faces ris-
ing energy prices. The need to reduce greenhouse gases and other air pollutants is
greater than ever. Since the last Committee hearing on relicensing, we have seen
again and again, cases where the process simply does not work. And in the midst
of all this, for the first time, DOE’s Energy Information Administration is saying
that hydropower capacity will decline through 2020 ‘‘as regulatory actions limit ca-
pacity at existing sites.’’

WHY THE RELICENSING PROCESS NEEDS TO BE REPAIRED

The relicensing process is in need of repair for many reasons—and I can assure
you, the hydropower industry isn’t the only stakeholder who believes this. NHA,
along with its partners at the Edison Electric Institute and the American Public
Power Association, are members of WaterPower: the Clean Energy Coalition.
WaterPower’s membership consists of over 575 entities from all over the nation, in-
cluding hydro producers and suppliers, as well as environmental, labor, agricultural,
recreational and consumer groups. WaterPower’s message is clear: Congress must
act now to improve the FERC hydro relicensing process if we are to preserve the
future viability of hydropower.

So what is wrong with the relicensing process? Let me briefly tell you.
A multitude of statutes, regulations, agency policies and court decisions has made

the process time-consuming, costly, contentious and generally frustrating for all. A
typical hydro project can take from eight to 10 years to weave its way through the
relicensing process—some have taken more than 20 years—and cost up to a million
dollars a year. In comparison, gas fired plants which emit large amounts of CO2
can be sited and licensed in as little as 18 months.

Federal agencies are allowed to set conditions on licenses without regard to their
effects on project economics, energy benefits and values protected by other statutes
or regulations. Many times, we have agencies fighting agencies and issuing incon-
sistent demands. All too often, conditions are placed on a license that have nothing
to do with project impacts. Hydropower licensees have no recourse to appeal, or even
question, the basis of mandatory conditions set by the agencies, except through liti-
gation. The end result is the loss of operational flexibility and generation capacity—
on average 8%—possibly putting system reliability at risk and certainly resulting
in the loss of clean, renewable power.

But there are other relicensing problems as important as the ones I just men-
tioned. Often we find that relicensing can lead to conflicting resource management
goals between federal agencies, different objectives in managing resources between
the state and federal agencies, species versus species conflicts and dealing with
broader quality of life issues, such as recreation, air quality and regional economics.
It’s not as simple as power values versus fish values as some may believe.

Today you will hear from PacifiCorp, an NHA member company. They are here
to share with you the details of the attempted relicensing of their North Umpqua
project in Oregon. Their case illustrates how the relicensing process can break
down, even when the parties try to use the collaborative process.

However, I can assure you they are not the only ones who have faced very difficult
and troubling relicensing experiences. As NHA President, I have heard time and
time again of relicensing efforts that unraveled with no clear benefit to the environ-
ment and where everyone goes to court to resolve matters. Below you will find sev-
eral cases that point to the excessive length of the relicensing process, agencies in-
appropriately applying their authorities, judicial calls for legislative improvements,
conditions making projects uneconomic, insufficient impact analysis and the overall
duplicative and arbitrary nature of the process. I urge you take a very close look
at these cases as you consider moving forward on this important issue.

WHAT’S WRONG WITH THE HYDROPOWER LICENSING PROCESS? REAL-LIFE EXAMPLES

Two-thirds of all federally-regulated hydroelectric capacity—284 projects in 39
states, representing 28,917 megawatts of electricity generation—is due to be reli-
censed by FERC in the next fifteen years. An inefficient licensing process that is
time-consuming, arbitrary, and costly places all of these projects, and the future of
hydropower as a clean, renewable energy source, at risk. The following examples,
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taken from hydro projects around the nation, illustrate some of the many problems
associated with the current hydropower licensing process.
Arbitrary and Unilateral Exercise of Mandatory Conditioning Authority

On February 23, 2000 FERC rescinded a license previously issued for the 4.1 MW
Enloe Dam Project in Okanagan County, Washington. Although FERC was in the
process of engaging all parties in addressing fish passage issues at the dam, the Na-
tional Marine Fisheries Service (NMFS) challenged that process as encroaching its
unilateral conditioning authority under Section 18 of the Federal Power Act. NMFS
insisted on imposing a fish passage requirement in the project license despite i) op-
position to such passage by the Washington Department of Fish and Wildlife, the
Okanagan Indian Nation, and the Canadian government; and ii) the desire of the
Congressionally authorized Northwest Power Planning Council to assign financial
responsibility for fish passage at Enloe Dam to regional entities.

NMFS had stated that its preferred position in the proceeding was license denial
and dam removal. By insisting on fish passage as a condition of the license and at
the licensee’s expense, NMFS not only acted, in the words of FERC Commissioner
Massey, ‘‘out of sync with regional planning,’’ but ultimately prevailed in gaining
denial of the license application. As FERC Commissioner Hébert explained in his
concurring opinion:

‘‘Unfortunately, the Commission’s hope that this protracted dispute could re-
sult in a mutually-acceptable agreement has been undermined by the recal-
citrance of a single agency . . . In today’s order, the Commission states that it no
longer has the discretion to continue to resist NMFS’ overtures . . .

One party, carrying mandatory conditioning authority, and focusing myopi-
cally on its own particular interest, can upset the collaborative process if so in-
clined. To a party opposing licensing, stalemate may mean victory for one party
and defeat to the rest of America’’

I view this process, where some participants, bearing veto power, have more
negotiating authority than others, if indeed inclined to negotiate at all, as ab-
surd. As a result, I am encouraged by pending legislative efforts to rationalize
this process, by requiring a greater level of cooperation among federal and state
resource agencies. Such reform would benefit consumers by forcing all parties
to the table in an effort to resolve such disputes in a fashion that is best suited
for the benefit of all Americans.’’

Arbitrary Nature of Process/Inappropriate Application of Agency Authorities
PacifiCorp is currently seeking a new FERC license for its eight-dam, 185 MW

North Umpqua project in Douglas County, Oregon. PacifiCorp initiated the process
in 1992 and went far beyond the normal requirements for public involvement and
science collection in the hope that the North Umpqua licensing process would be-
come a model of how a utility could work collaboratively with all stakeholders.

After submitting its relicense application in 1995, PacifiCorp initiated the North
Umpqua cooperative Watershed Analysis to identify and address specific resource
concerns that emerged during the relicensing process. The watershed analysis was
the first-of-its-kind for a hydro project and involved PacifiCorp, federal and state re-
source agencies, academic institutions and interested members of the public.
PacifiCorp and other interested parties then entered detailed settlement discussions
in 1997.

After two years of discussions, yielding little consensus, the U.S. Forest Service
(USFS) insisted—without providing an adequate scientific explanation—that Soda
Springs Dam (one of the eight dams on the project) be removed as a condition of
settlement to meet objectives contained in the President’s Forest Plan. This, despite
the fact that removal of Soda Springs Dam would put the viability of the entire
project at serious risk, from both an operational and economic standpoint, and de-
spite there being other mitigation alternatives available. This also represents the
first time that the Forest Service has indicated it intends to use its 4 (e) condi-
tioning authorities under the Federal Power Act to require a dam removal. This
would create a broad, adverse precedent for other hydroelectric projects in the West
located wholly or in part on Forest Service lands.

PacifiCorp had recently agreed to remove its Condit Dam in south central Wash-
ington because compelling reasons existed. By contrast, no compelling reason exists
for removal of Soda Springs. Citing an unreasonable bargaining position by USFS,
and concerns over the precedential nature of the removal requirement, PacifiCorp
walked away from settlement negotiations in November, 1999.

Despite its withdrawal from the settlement discussions, PacifiCorp remains com-
mitted to achieving a settlement that balances the need to mitigate for project im-
pacts and the need for cost-effective renewable resources. FERC has since an-
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nounced that it will restart the traditional licensing process—which had been on
hold while the parties pursued settlement talks.

The most recent news though is that North Umpqua may yet have a happy end-
ing: the Forest Service has now indicated it does not have an official policy of using
4(e) to compel dam removal and that it did not intend to create such a policy via
the North Umpqua settlement talks.

In fact, the agency recently indicated it is willing to return to the settlement table
to see whether a mutually-acceptable resolution for relicensing this project can be
achieved. It also is saying that dam removal will not be a precondition to a return
to the table.

PacifiCorp would like to return to the talks because they still believe that settle-
ment and collaboration is a good approach to resolving the tough issues that will
arise in any relicensing. However, this is not to say the licensing process doesn’t need
fixing—it does. In fact, PacifiCorp believes that settlement processes would work
much better if there is more accountability built into the process throughout.

Excessive Length of Process/Judicial Call for Legislative Improvements
In March, 1997, the Eugene Water & Electric Board (EWEB) received a new

FERC license for two projects (23.2 MW combined) on the McKenzie River in Or-
egon. In the license, FERC incorporated certain fishery conditions prescribed by fed-
eral resource agencies under Section 18 of the Federal Power Act (FPA)—at a cost
to EWEB of $14,000,000—but rejected several conditions because they did not meet
the requirements of the FPA for ‘‘fishway prescriptions.’’

Despite the $14,000,000 of project improvements, several interest groups and
agencies requested an administrative rehearing of the license before FERC; upon de-
nial of the requests, the parties challenged the license before the U.S. Court of Ap-
peals for the Ninth Circuit. Among other claims, the parties contended the FPA does
not authorize FERC to refuse to accept any condition prescribed under Section 18.
In other words, the parties asked the court to rule that the resource agencies had
absolute power to dictate license conditions under the FPA whether they met the
intent of the FPA for a fishway prescription or not.

In its August, 1999 decision, the court did just that—concluding the FPA denied
FERC the authority to modify, reject, or reclassify prescriptions submitted by re-
source agencies under Section 18, even while noting FERC’s observation that the
resource agencies ‘‘do not concern themselves with the delicate economic versus en-
vironmental balancing required in every license.’’ The court went on to acknowledge
Congressional ‘‘failure’’ to require agencies to develop improved ‘‘regulations, proce-
dures or standards for implementing Section 18.’’ The court noted that, absent Con-
gressional action, the court was powerless to rewrite the statute. ‘‘Our task,’’ the
opinion stated, ‘‘is to apply the statute’s text, not to improve upon it.’’ The court’s
decision means that currently only a federal court of appeals has the authority to
determine whether a fishery condition offered by a federal resource agency and re-
quired to be included in a license meets the requirements for a ‘‘fishway prescrip-
tion’’ under the FPA.

With its hands thus tied, the court’s decision will mean a remand of the license
back to FERC to be re-written once the appeal is completed—8 years after EWEB
first submitted its license application; with only the Ninth Circuit then having the
authority to decide whether any condition prescribed by a resource agency meets the
FPA requirements for ‘‘fishway prescriptions.’’
Conditions Making Project Uneconomic/Arbitrary Nature of Process/Insufficient Im-

pact Analysis
In 1996, during the relicensing of the Edwards Dam near Augusta, Maine, the US

Fish and Wildlife Service (USFWS) and the National Marine Fisheries Service
(NMFS) prescribed a fishway system on the dam to safeguard a few species of fish.
The fishery agencies estimated this fishway system would cost approximately $9
million dollars while the licensee estimated the cost at $12 million—both of these
estimates effectively rendered the project uneconomic. Lacking the authority to
amend the prescription or otherwise balance it against the energy or other resource
values of the project, FERC instead ordered the removal of the dam in November
1997.

During the relicensing process, the USFWS and NMFS also recommended that
flows of 4,500 cubic feet per second be released annually in July into a deep hole
below the dam they determined was a spawning and nursery habitat for the Atlan-
tic sturgeon. This flow recommendation had severe economic implications on the
project since it would force the project to forgo power generation completely in July
most years. This deep hole was located just below the area where the dam was
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eventually breached and this once-important spawning and nursery habitat is now
assumed to be filled with rubble.

The US Department of Interior and segments of the environmental community
have hailed FERC’s decision as a means of restoring a 17-mile stretch of the Ken-
nebec River to its ‘‘natural condition’’. Moreover, certain environmental groups are
now claiming that the simple act of removing the dam has successfully restored this
section of the river yet no comprehensive studies are being planned to actually
measure the success of this dam removal on the restoration of the river ecosystem.
Arbitrary Nature/Excessive Length of Process

In an ongoing relicensing of a 35.5 MW facility in New York State, arbitrary
fishway prescriptions have been proposed by the USFWS, at a cost of over $2 mil-
lion. Why arbitrary?
• The blueback herring, the primary species on which the prescriptions were pre-

mised, is not native to the river where the project is situated.
• With an 80-foot waterfall blocking upstream fish passage, there would be no mi-

gration without the man-made lock system adjacent to the project.
• The project (and other hydro facilities on the river) have operated without

fishways for several decades—and during that time the fish population has
grown to over 100 million annually.

Pre-filing consultation started on this project in 1986, and a final license order
still has not been issued. If the fishway prescription is included in the license along
with other resource protection measures, the project would become economically
unviable.
Arbitrary Nature of Process/FERC Approval of Inappropriate Conditions

In a recent relicensing of a Western project, the U.S. Forest Service imposed nu-
merous conditions, including one that required the project owner to annually send
the Forest Service a set payment, expected to cover all operation and maintenance
costs associated with existing campgrounds in the project vicinity. The owner pur-
sued an administrative appeal of this condition at the Forest Service, arguing that
the Forest Service failed to demonstrate that most of the campgrounds’ use was re-
lated to the project. Furthermore, the Forest Service did not attempt to justify the
amount of the annual payment for the operation and maintenance costs it sought
from the licensee.

Nonetheless, FERC included the condition in the project license, concluding that
it lacked the authority to even consider if a relationship between the condition and
the project justified the Forest Service condition. Similarly, FERC was unable to re-
ject an instream flow release imposed upon the project by the Bureau of Land Man-
agement, even though FERC summarily dismissed as inappropriate and unsup-
ported the same exact amount of instream flow release recommended by the Cali-
fornia Department of Fish and Game.

After FERC issued the new license for the project, containing the contested condi-
tion, the owner challenged the condition at FERC and took the case before the U.S.
Court of Appeals. Just prior to the case being heard and five years after the first
of the two administrative appeals were filed with the Forest Service, the Forest
Service decided that the operation and maintenance costs were indeed inappropriate
and accepted an owner-proposed method for reimbursement of only those camp-
ground operation and maintenance costs related to the project—approximately
1.25% of the amount originally demanded by the Forest Service.
Duplicative Nature of Process

The Energy Policy Act of 1992 specifically prohibits federal land managing agen-
cies from requiring an existing hydropower project to obtain a Special Use Permit.
However, in a number of licenses, the Forest Service has taken the standard Special
Use Permit terms and included them in the conditions submitted to FERC under
section 4(e) of the Federal Power Act. In turn, FERC has had no choice but to im-
pose these conditions on the project license. These Special Use Permit conditions are
designed to allow the Forest Service to regulate the project in the same manner that
FERC administers the licensed project. Thus, despite the Energy Policy Act prohibi-
tion, the Forest Service is duplicating FERC’s legislative mandate to administer fed-
erally licensed hydropower projects.
FERC Approval of Conditions That Result in ‘‘No Quantifiable Benefit’’/Excessive

Length of Process
After FERC asserted jurisdiction over a 70 year old, 1.2 MW project in New Eng-

land, the project owner reached agreement with one state agency on the level of
minimum flows to be released from the project. However, a resource agency from
an adjacent state and the USFWS prescribed a minimum flow that was nearly twice
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the agreed upon level. In its final environmental assessment for the project, FERC
concluded that the owner’s minimum flow could be provided with existing project
equipment and that there was no ‘‘quantifiable benefit’’ from requiring the USFWS
flow level rather than the level proposed by the owner.

However, because the recommendation was made under section 10(j) of the FPA,
and because the recommendation appeared ‘‘consistent with the FPA,’’ FERC incor-
porated the higher minimum flow requirement in the license. FERC’s rubber stamp
approval of the USFWS 10(j) recommendation, along with other conditions imposed
on the project, had the effect of reducing net revenue from the project by 60%, mak-
ing the project economically marginal at best. (Note: Issuance of the license for this
small project took more than 8 years.)
Conditions Making Project Uneconomic

In 1997, six years after the licensee filed its initial plan, FERC issued an order
approving a mitigation and management plan for the 170 MW Kerr Project in Mon-
tana. The FERC plan incorporated conditions submitted by the Department of the
Interior requiring a variety of non-operational measures, including: a fish and wild-
life implementation strategy to be funded through a one-time payment of $12.5 mil-
lion and annual payments of $1.27 million, a fish stocking plan, the acquisition of
6,800 acres to serve as replacement wildlife habitat, the construction of five islands
to serve as waterfowl habitat and construction of erosion control structures.

The FERC environmental impact statement (EIS) on the mitigation and manage-
ment plan concluded that the conditions imposed by Interior would ‘‘eliminate the
project’s positive economic benefits.’’ The EIS found that the project’s current annual
net benefits were approximately $9 million, but that with Interior’s conditions, the
annual net benefits would be a negative $2.7 million. Not even Interior disputed
that the conditions would reduce the project’s net annual benefits by many millions
of dollars. However, the Commission noted that ‘‘any economic analysis of the im-
pact of Interior’s conditions is of at best tangential relevance to our decision,’’ since
FERC was obligated to impose the Interior conditions.
Conditions Making Project Uneconomic/Insufficient Impact Analysis/Arbitrary Na-

ture of Process/Litigation As Only Recourse
The 700kw Yaleville project in upstate New York is one of the smallest hydro fa-

cilities operated by Niagara Mohawk Power Corporation. In pre-filing consultation
in connection with the 1988 licensing of the project, the USFWS raised the issue
of fish passage. The agency recommendation was to provide for downstream passage
of freshwater non-migratory resident species, namely bass and walleye. This, de-
spite:
• spillage over the dam provided natural passage of fish at least 85% of the time;
• despite decades of hydro project operation,—an abundance of bass and walleye

was evident on the river both above and below the project; and
• the $400,000 price tag for the agency-recommended fishway was prohibitive for

such a small project.
Niagara Mohawk disputed the agency recommendation in its license application

and FERC, in its 1991 draft Environmental Assessment (EA) for the project, agreed
with the owner and recommended a lower cost fish protection alternative. USFWS,
after failing to sway FERC away from its position in dispute resolution proceedings,
responded by prescribing the downstream passage fishway under its Section 18
mandatory conditioning authority.

FERC denied the fishway prescription in its 1992 license order because it did not
meet the day’s definition of ‘‘fishway’’ [at the time, a fishway had to serve the pur-
pose of passing fish whose life cycle depended entirely on migration past the hydro
facility which was not the case with the Yaleville bass and walleye.] A broader
‘‘fishway’’ definition was established with the passage of the Energy Policy Act of
1992; accordingly, FERC had to rescind its prior denial and require Niagara Mo-
hawk to install the fishway—despite the lack of biological basis and the fact that
its cost would negate the economic operation of the project.

Niagara Mohawk promptly appealed the FERC order. Negotiations with USFWS
ultimately led to an agreement to install a less expensive fishway design (at a cost
one-tenth of that originally prescribed.) If the owner had not pursued an aggressive
litigation action, USFWS would likely never had agreed to negotiate. Litigation, in
this case, spawned reason; but only after more than 8 years of licensing process and
a cost to the owner of nearly $300,000.
Conditions Making Project Uneconomic

In 1997, FERC issued a license for a 70 MW project in Washington state. In the
text of the license itself, FERC noted that the prescribed resource agency conditions
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would result in a yearly operating loss of over $6.5 million for the project owner.
Indicating that the project as licensed would not be ‘‘economically beneficial’’, FERC
issued the license with the conditions, leaving it to the owner to ‘‘make the business
decision whether [to operate the facility] in view of what appear to be the net eco-
nomic costs.’’

HOW TO FIX THE RELICENSING PROCESS

I’ve just given you several reasons why the relicensing process is in need of repair.
But the real question is how do we fix it? Quite simply, enact H.R. 2335. By passing
this legislation, Congress will ensure that the relicensing process is balanced, cost-
effective, timely and environmentally sound. Without legislation, the country will
undoubtedly lose the many benefits of hydropower, America’s leading renewable re-
source.

The Towns bill, which enjoys broad bipartisan support, is a moderate approach
to reforming the process. It does not repeal mandatory conditioning authority, at-
tempt to undermine any environmental laws or diminish the power of the agencies
to protect the environment. It does assign of new level of responsibility and ac-
countability to the agencies with conditioning authority and requires agency condi-
tions to reflect sound, scientific evidence.

It will bring a new discipline to the process, will prevent time consuming and
costly litigation and will bring a general balance and efficiency to the relicensing
process. Reform legislation will bring certainty to a process that desperately needs
it while protecting the environment. In short, it will provide the balance that was
sought in 1986 with the passage of the Electric Consumers Protection Act.

CHANGES SINCE THE COMMITTEE’S LAST HYDRO HEARING

At the last hydropower hearing before this Committee two years ago, a member
of the Committee posed this question to our industry: What has changed since
ECPA that should cause Congress to act? Allow me, in summation, to answer that
question.
• First, a non-partisan government statistical agency has projected a decline in hy-

dropower generation due to regulatory actions.
• Second, as I have shown with the written documentation I am providing today,

we have many new cases displaying how the process fails both industry and the
environment.

• Third, over 575 organizations across the country have told Congress its time for
action to improve the process.

• Fourth, and perhaps most important, the hydropower industry has modified its
approach to resolving this problem and has embraced the moderate framework
of the Towns bill in an effort to see relicensing reform before the bulk of our
nation’s non-federal hydro projects comes up for relicensing.

WHAT HASN’T CHANGED SINCE THE COMMITTEE’S LAST HYDRO HEARING

Before I close, let me remind you of some things that haven’t changed:
• Hydropower is a clean, emissions-free, renewable and reliable energy source

which has long played a vital role in the U.S. energy portfolio.
• Hydropower accounts for 81 percent of the nation’s total renewable electricity gen-

eration and ranges between 10 and 12 percent of U.S. electrical generation.
• Of the 75,000 plus existing dams in the U.S., less than 3 percent are used for

hydroelectric generation.
• Hydropower’s operational flexibility—its unique ability to change output quickly,

its voltage control, load-following and peaking capabilities—help maintain the
stability and reliability of the electric grid ensuring economic growth and a high
quality of life.

CLOSING

In closing, let me state that the hydropower industry takes very seriously its role
in promoting the environmental stewardship of the rivers and lands we are so privi-
leged to use. One of the reasons I enjoy working in the industry and why I am so
involved in NHA is because I truly believe that supporting hydropower—an emis-
sions free, domestic, reliable, renewable and clean source of energy—is the right
thing to do.

By responsibly reforming the hydro relicensing process, we have an excellent op-
portunity to preserve the nation’s leading renewable resource and protect the envi-
ronment.
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Mr. SHADEGG. Thank you, Mr. Murphy. Mr. Lynch?

STATEMENT OF KEVIN A. LYNCH

Mr. LYNCH. Thank you, Mr. Chairman and members of the sub-
committee. My name is Kevin Lynch. I’m Director of Government
Affairs for PacifiCorp. My company serves 1.5 million retail electric
customers in six Western States. The company holds 20 FERC li-
censes for hydro projects totaling about 1,100 megawatts in capac-
ity.

PacifiCorp supports H.R. 2335, and I’ll briefly explain why. Vir-
tually every one of our hydro projects is in some stage of reli-
censing right now. To date, we’ve only succeeded in obtaining new
licenses for two relatively small projects. Both of them are located
in the State of Utah.

The company is also pending at the FERC a settlement agree-
ment for its Condit hydroelectric project in Washington State. The
Condit settlement includes removal of the project in 7 years. As the
Condit settlement indicates, our record on hydro relicensing is not
great, but it’s not for want of trying. And it’s not for want of being
flexible in trying to achieve a resolution that balances economics
and environmental imperatives.

In southern Oregon, on the other hand, PacifiCorp has already
spent $20 million to $30 million on studies and activities to obtain
a new license for our 186 megawatt capacity North Umpqua
project. Last November, PacifiCorp exited a collaborative process
for its multi-facility North Umpqua project after the U.S. Forest
Service insisted on removal of a key part of the North Umpqua fa-
cility, one of the eight dams that make up the entire project, as a
precondition to reaching settlement on relicensing. Further, the
agency asserted if the company did not agree to removal of this fa-
cility as a precondition to settlement, it would mandate removal
through the exercise of its claimed conditioning authority under
Section 4(e) of the Federal Power Act. This assertion came more
than 18 months into the collaborative effort, with little or no sci-
entific justification, and virtually no analysis of any of the alter-
natives available—alternatives to removal of that facility.

We’re hopeful the action by the Forest Service will be reconsid-
ered, and we’re under some impression that the Forest Service is
in fact giving some more thought to trying to restart the negotia-
tion process. We’re eager to do that. But the episodes demonstrated
to us a fundamental problem with the Federal Power Act. Federal
agencies have the power to mandate conditions in relicensing with
little justification, without examining alternatives, and with no
need to balance other considerations.

H.R. 2335 would add some much-needed accountability over
agency conditioning authority. Accountability to us is an essential
element to making a collaborative process work. So PacifiCorp
urges you to support this bill as a reasonable response to a real
problem. Thank you.

[The prepared statement of Kevin A. Lynch follows:]
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PREPARED STATEMENT OF KEVIN A. LYNCH, DIRECTOR OF GOVERNMENT AFFAIRS,
PACIFICORP

Mr. Chairman and members of the Subcommittee, my name is Kevin A. Lynch.
I am Director of Government Affairs for PacifiCorp. PacifiCorp is an electric utility
headquartered in Portland, Oregon. We serve nearly 1.5 million retail electric cus-
tomers in six western states.

PacifiCorp holds 20 hydroelectric licenses issued by the Federal Energy Regu-
latory Commission for 53 hydro plants totaling 1100 megawatts of electric gener-
ating capacity across seven states. These facilities provide about 10 percent of our
customers’ electric supply. Our hydro plants are crucial elements of our generation
portfolio, providing energy, peaking capacity, voltage support, and other benefits.

Nearly all our hydro projects are in some stage of relicensing under the Federal
Power Act. Since enactment of the 1986 amendments, however, PacifiCorp has been
successful in licensing only two projects, both located in Utah (30 Mw and 1 Mw).
We have also agreed to remove a significant facility as part of a relicensing settle-
ment agreement—the 14 megawatt Condit project on the White Salmon River in
Washington state. The Condit settlement should indicate to you that PacifiCorp is
willing to be flexible in achieving results that balance economic and environmental
objectives.

These achievements, however, are few in comparison to the difficulties we face in
relicensing most of our other projects. We are concerned for the future of much of
our entire hydro portfolio as a direct result of the current hydroelectric relicensing
process.

This tenuous situation is due to the fact that the process now affords state and
federal agencies ‘‘trump’’ cards via their mandatory conditioning authorities. Agen-
cies may impose license conditions on existing facilities without regard to economics
or other public values. Further, the process lacks any requirement for agencies to
quantify expected environmental benefits of a mandated license condition.

H.R. 2335 would reduce the arbitrary nature by which mandatory conditions are
imposed. It would impose a level of accountability on agencies to the decision mak-
ing process that is currently lacking. This lack of accountability has, in some of our
experiences, created a frustrating, dysfunctional process. H.R. 2335 is needed to re-
store balance to the process.

To illustrate our concerns, PacifiCorp has participated in a number of collabo-
rative relicensing processes around our system. Our experience with these processes
has been mixed.

The Condit process resulted in a mutually-agreeable outcome among a diverse
group of stakeholders. Participants included the company, three federal agencies
(excluding the FERC), two state government agencies, four Native American tribes,
and several environmental groups. Dam removal was not a result we sought at
Condit; but the collaborative process brought together a rationalization of steps and
conditions that made dam removal acceptable to us.

We also are probably one of the first utilities to leave a collaborative process over
the issue of dam removal. Our experience with relicensing the North Umpqua hydro
project in western Oregon illustrate the problem with lack of agency accountability
for mandatory prescriptions in the relicensing process.

At North Umpqua, PacifiCorp felt it had done ‘‘all the right things’’ for a success-
ful relicensing:
• First-ever watershed analysis of a project on federal forest lands,
• Created a Citizens Advisory Committee,
• Initiated collaborative settlement proceeding even before FERC had developed its

Alternative Licensing Process.
In short, we worked collaboratively in a settlement proceeding using the best

science available over a four year period to try to arrive at a consensus-based solu-
tion involving all stakeholders.

That all ended when PacifiCorp exited the settlement negotiations last November.
We were driven to this action by the Forest Service’s insistence that we remove the
downstream dam (known as Soda Springs) as a starting point to reaching any ac-
cord. The agency based its directive on ambiguous language in its Northwest Forest
Plan, stating removal was the only way to achieve those objectives.

The agency further indicated that if PacifiCorp would not agree to removal of
Soda Springs voluntarily as part of settlement, the agency would simply mandate
it using its 4(e) conditioning authorities under the Federal Power Act.

In a September, 1999 memorandum from the Forest Service to PacifiCorp, the
agency stated, ‘‘Dam removal will be a condition of settlement for the Resource
Team as well as the Forest Service—Forest Service will submit preliminary 4(e)
terms and conditions for dam removal and other mitigation.’’
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As a company that has agreed to remove a dam, we believe we have a good under-
standing of when it is right—and when it is wrong. It is clearly wrong in the case
of the North Umpqua project where a number of other ways exist to meet the objec-
tives of the NW Forest Plan: installation of fish passage facilities and off-site habi-
tat restoration among them. The Forest Service discounted these alternatives, how-
ever, in insisting on agreement to remove of the Soda Springs facility before negoti-
ating any other mitigation measures.

The Forest Service’s actions at North Umpqua illustrate how difficult it is to
achieve true collaboration if agencies bring their mandatory conditioning authorities
into the process.

At North Umpqua there may yet be a happy ending: the Forest Service has now
indicated it does not have an official policy of using 4(e) to compel dam removal and
that it did not intend to create such a policy via the North Umpqua settlement
talks.

In fact, the agency recently indicated it is willing to return to the settlement table
to see whether a mutually-acceptable resolution for relicensing this project can be
achieved. It also is saying that dam removal will not be a precondition to a return
to the table.

We would like to return to the talks because we still believe that settlement and
collaboration is a good approach to resolving the tough issues that will arise in any
relicensing.

However, this is not to say the licensing process doesn’t need fixing—it does.
In fact, PacifiCorp believes that settlement processes would work much better if

there is more accountability built into the process throughout.
Major flaws with the process as it currently exists include:
Lack of a mechanism to ensure a final licensing decision will be in the overall pub-

lic interest. Under Sections 18 and 4 (e) of the FPA, agencies tend to focus narrowly
on the resources under their jurisdiction and to the exclusion of other important fac-
tors.

Additionally, agency conditions are often written at a technical level within the
agencies with little or no policy-level review or consideration of federal energy policy
or other public interests, including the need for flexible, reliable low cost power that
does not emit greenhouse gases.

A single Section 18 or 4(e) condition imposed by a single agency can render a bene-
ficial project uneconomic yet FERC must include the conditions in a final license.

FERC cannot balance different kinds of public interests and benefits against one
another and there is no opportunity for administrative or judicial review until after
FERC issues its final order. Even then, conditions can only be challenged in court
on narrow legal grounds.

H.R. 2335 addresses these key problems in several ways that we strongly support:
• It requires agencies to take into consideration project benefits, including econom-

ics and power values, system reliability, air quality and flood control, and re-
quires the agencies to document consideration of these factors.

• It allows for administrative review of contested conditions before the issuance of
a final order. This review could both improve the license and shorten the licens-
ing process by eliminating much potential post-license litigation.

• It requires a scientific basis for all conditions and peer review. While peer review
may not be needed for all conditions, it is certainly desirable where the sci-
entific merit of a condition is contested.

In conclusion, PacifiCorp believes that settlement processes would have a higher
chance of success with this legislation in place because ALL of the parties (not just
the license applicant) would need to consider the full range of relevant factors—both
the impacts and benefits of hydroelectric projects—in the licensing process.

H.R. 2335 merits support because it does not take away the agencies conditioning
authorities—it simply requires them to be used under the right conditions in an ap-
propriate way, taking into account all the values associated with hydropower.

Mr. SHADEGG. Thank you, Mr. Lynch. Mr. Fahlund? Is that how
you pronounce it?

Mr. FAHLUND. Yeah. Fahlund.
Mr. SHADEGG. Fahlund.

STATEMENT OF ANDREW FAHLUND

Mr. FAHLUND. Mr. Chairman and members of the subcommittee,
thank you for allowing me to testify before you today. I represent
American Rivers as Policy Director for Hydropower Programs and
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serve as the Chair of the Hydropower Reform Coalition, a consor-
tium of 62 conservation organizations from around the country
with a combined membership of more than 800,000.

The licensing provides significant benefits to rivers. Changes in
law in the 1980’s and 1990’s provided an opportunity to restore riv-
ers and fisheries degraded by decades of unmitigated harm caused
by hydropower operations. These changes, coupled with administra-
tive improvements at FERC, resources agencies, have established
an appropriate balance between power and nonpower values and
ensured a more efficient process. H.R. 2335 would turn back the
clock on this progress.

The licensing takes a 19th century technology—hydropower—and
brings it up to 21st century standards without significant losses in
power generation or profitability. Rivers are complex systems, and
their management impacts the interests of millions of Americans.
Relicensing reflects this complexity.

Congress made FERC responsible for issuing licenses that pro-
tect the public interest in power and nonpower values of rivers.
However, they established three basic provisions: water quality,
fish passage, and Federal lands management as a foundation of
minimum protection assigned—and assigned expert resource agen-
cies to carry out these mandates. These are commonly referred to
as mandatory conditions.

H.R. 2335, described as a process bill, would have the effect of
fundamentally changing this balance. How? H.R. 2335 makes a
complex process more so and burdens resource agencies with lim-
ited resources so that they are unable to act. It creates three new
processes and a host of new standards of review, several of which
duplicate those already undertaken by FERC. This redundancy, in-
efficiency—this creates redundancy, inefficiency and forces State
and Federal resource agencies outside of their expertise and sets
them up to fail.

Because it is so vague and open-ended, the provisions of this bill
create countless openings for new litigation that will leave us in
court for years to come. It is also unworkable. One provision of the
bill would require agencies to submit conditions for review before
a dam owner even files an application for a new license. Agencies
cannot submit conditions on a project without an application and
the associated study results.

Agencies are not solely to blame for delays. In fact, delays in the
relicensing process only prolong ongoing environmental harm. That
is because once a license term expires, dam owners receive an an-
nual license that grants them status quo conditions until a new li-
cense is issued. Delaying the expensive studies and the facility up-
grades gives project owner a significant incentive to draw out the
process.

Finally, H.R. 2335 forces agencies to consider the profitability of
a hydropower project in determining basic environmental stand-
ards for protection of public trust resources. This fundamentally
changes the mandate of these agencies and threatens public rivers.

Federal agencies cannot and should not guarantee the profit-
ability of private industry, especially at the expense of resource
protection. Industry does not even make information available to
do the kind of analysis they are asking for.
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FERC’s previously testified in the class of 1993 that it resulted
in an average loss of generation of 1 percent, which has been stated
here several times and attributed to me. Let’s remember that this
is measured against projects—that loss is measured against
projects that operated for 50 to 100 years with virtually no environ-
mental protection. That’s a small price to pay for the significant
benefits to our rivers, wildlife, and recreation.

Hydropower will do just fine in this new era of competition, and
there is only sporadic anecdotal evidence to suggest otherwise.
After receiving a 30- to 50-year term, these projects should be fully
amortized. Projects both facing relicensing and having just been re-
licensed are selling for very competitive rates. Stories of successful
settlements far outnumber the horror stories of lengthy process or
expensive requirements. There are several ongoing administrative
improvements that are working and should be made to work to pro-
tect everyone’s interest.

Congress should ensure agencies have sufficient staff, resources
and training to effectively participate in relicensing.

Second, everyone should promote ongoing collaboration and co-
operation using FERC’s alternative process.

Third, Federal agencies should implement comprehensive policies
and guidance already under development that will address coordi-
nation of and public input for mandatory conditioning.

Fourth, FERC should ensure that applicants complete all nec-
essary environmental studies in a timely manner, and should place
interim conditions on annual licenses to give applicants an incen-
tive to act quickly.

If the committee has any questions about this or any of the other
bills before us today which I have not referred to, I’d be happy to
answer them. American Rivers is ready to work with Congress,
agencies, and industry to make reasoned improvements to the proc-
ess and substance of hydropower relicensing. Thank you for your
attention.

[The prepared statement of Andrew Fahlund follows:]

PREPARED STATEMENT OF ANDREW FAHLUND, POLICY DIRECTOR FOR HYDROPOWER
PROGRAMS, AMERICAN RIVERS

INTRODUCTION

Mr. Chairman and members of the Subcommittee, thank you for allowing me to
testify before you today regarding federal regulation of hydropower dams. I am Pol-
icy Director of Hydropower Programs for American Rivers, a national river con-
servation organization with more than 30,000 members nationwide. In addition, I
am the Chair of the Hydropower Reform Coalition, a consortium of more than 60
conservation and recreation organizations from around the country (see attach-
ment). The Coalition was formed in 1992 with the purpose of improving river health
and recreational opportunities through the licensing, relicensing, and regulatory en-
forcement of hydropower dams under the jurisdiction of the Federal Energy Regu-
latory Commission (FERC). Coalition members are national, regional and local con-
servation organizations, and together have a combined membership totaling more
than 800,000. Coalition members are active in more than 75 percent of the reli-
censing cases currently pending before FERC and have constructively contributed
to numerous policy discussions concerning FERC regulated hydropower.

There are four basic messages in my testimony, geared primarily toward HR 2335
‘‘The Hydropower Licensing Process Improvement Act’’:
1. Hydropower relicensing results in significant improvements to environmental

quality;
2. On average, relicensing results in relatively modest costs to industry in exchange

for the privilege of utilizing a public resource;
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3. The FERC process has never worked better to protect the public interest. Contin-
ued use of the collaborative process, coupled with adequate resources for partici-
pating agencies, and minor administrative reforms will further this progress;

4. Single project or state exemptions to the Federal Power Act, as a matter of policy,
are inappropriate and unnecessary.

While the bulk of my testimony focuses on hydropower regulation generally and
my organization’s opposition to HR 2335 specifically, American Rivers and the mem-
bers of the Hydropower Reform Coalition have strong reservations about single
project or state exemptions to existing rule or law and therefore cannot support any
of the other bills docketed for this hearing with the exception of S. 1937 for which
we take no position at this time.

I would like to stress that we believe that hydropower relicensing is a natural re-
source issue—a rivers issue—not simply an energy issue. That is because the im-
provements and changes that we are making at these projects will have enormous
implications for hundreds of species, thousands of river miles, and millions of dollars
in recreational opportunities for decades to come. In contrast, these decisions have
a relatively small impact on energy generation, electric rates, or industry viability.

I would also like to make clear that American Rivers and members of the Hydro-
power Reform Coalition are NOT anti-hydropower. We simply wish to ensure that
these dams are operated to protect and restore river resources using best available
technologies and best management practices. While decommissioning is a popular
topic these days, we believe that dam removal will be the exception and not the
rule.

ALL DAMS ARE NOT CREATED (OR OPERATED) EQUAL

It is important to remember that rivers are owned by the public. Licenses to oper-
ate non-federal hydropower dams last 30 to 50 years. It has always been Congress’
intent that at the end of a license term, the Federal government reviews its commit-
ment of the public’s resource based on the knowledge and values of the time.

As early as 1908, President Teddy Roosevelt understood the need to safeguard our
nation’s rivers and helped to devise a system of periodic review to protect these na-
tional treasures.

‘‘The public must retain control of the great waterways. It is essential that any
permit to obstruct them for reasons and on conditions that seem good at the
moment should be subject to revision when changed conditions demand.’’

More than 75 years later, the 9th Circuit Court of Appeals in Yakima Indian Na-
tion v. FERC found that:

‘‘Relicensing is more akin to an irreversible and irretrievable commitment of a
public resource than a mere continuation of the status quo. Simply because the
same resource had been committed in the past does not make relicensing a
phase in a continuous activity. Relicensing involves a new commitment of the
resource . . .’’

While hydropower has provided significant benefits to society over the past 100
years, this has not come without a cost to our nation’s rivers. Dams harm the phys-
ical, chemical, and biological function of rivers by disrupting flows, degrading water
quality, and blocking passage of fish and other species. Although hydropower’s en-
ergy source—water—is relatively renewable, the river ecosystems that dams affect
are not. The profound impacts of hydropower dams on river systems have been
widely documented in scientific literature. For example, dams cut off free-flowing
rivers, blocking not only fish and wildlife migration, but also the flow of nutrients
and sediments. By diverting water out of the river for power production, hydropower
projects often remove water from entire river channels leaving them completely de-
watered.

By withholding and then releasing water to generate power for peak demand peri-
ods, dams cause downstream stretches to alternate between no water and powerful
surges. These drought to torrent episodes dramatically erode soil and vegetation and
alternately flood or strand wildlife. Such peaking operations also lead to massive
fluctuations in reservoir levels harming flatwater recreation and shoreline habitat.
Dam operations can also cause water quality problems in rivers and reservoirs that
can result in fish kills and permanent elimination of naturally occurring fish and
wildlife species.

The cumulative impacts that multiple dams have on rivers can spell disaster for
fish and wildlife. For example, 16 million salmon once traveled up the Columbia
River and its tributaries from the Pacific Ocean each spring to spawn. Now fewer
than 2% make the trip largely because dozens of hydropower dams bar their way.
Both coasts have seen dramatic declines in river spawning species that were once
mighty commercial industries from the Carolinas to Maine and all along the Pacific
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1 The mean net generation of electric utilities and non-utility power producers for 1990 to 1996
is 3,203,998 million kilowatt-hours, with a standard deviation of +/-159084.6 million kwh or +/
-4.96%.

Coast. These declines are in large part attributed to alteration and fragmentation
of river habitat.

ECOLOGICAL AND ECONOMIC BENEFITS OF RELICENSING

Because these licenses are issued for 30 to 50 year terms, hydropower relicensing
is a once-in-a-lifetime opportunity to bring a 19th century technology up to 21st cen-
tury environmental standards. By requiring dam owners to build passage for fish,
protect critical riparian habitat, adjust river flows to conform to a more natural pat-
tern, and provide recreational access and opportunity we can protect valuable fish-
eries, native species diversity, recreational amenities, and natural ecosystem func-
tions, while enhancing economic opportunities such as recreation, tourism, and eco-
logical services. Because original licenses were issued prior to the enactment of mod-
ern environmental statutes and prior to our understanding of the impacts of dams
on river ecosystems, virtually none of these environmental conditions were required.

There are hundreds of examples where these improvements to river environments
have been made while maintaining the viability of the other benefits of the project.
On the Manistee, Muskegeon, and AuSable Rivers in Michigan, Consumers Power,
the State, the US Forest Service and Fish and Wildlife Service, and NGOs, reached
a settlement that resulted in significant improvements to anadromous fish runs,
sport fishing, and water quality and has restored these rivers to a more healthy con-
dition. Studies are showing dramatic improvements in natural fish reproduction
simply from changing the flow regime out of one dam to a more natural condition.

Many changes obtained through relicensing of hydropower dams can also bring
economic benefits to communities. For example, in rural areas such as Western
Massachusetts, hydropower dams provide very few jobs as they are highly auto-
mated. But improved river conditions from relicensing created significant numbers
of jobs and increased revenue for this rural community. Improved flows on the Deer-
field River have created a multi-million dollar rafting and fishing industry in this
once economically depressed region while still maintaining profitable energy produc-
tion.

HEALTHY RIVERS AND CLEAN AIR

Simply because hydropower is emissions free, does not automatically mean that
it is without significant impacts on the environment. The overwhelming evidence of
the impacts of dams on rivers runs contrary to the assertion that hydropower is
‘‘green’’. This argument is often used to get around critical river protection meas-
ures, without any showing of actual impacts. Ironically, some of the same companies
that tout the climate change benefits of hydropower vehemently deny that climate
change is a problem when talking about their fossil generation.

The benefits derived from relicensing provide significant protection to rivers with
a low cost to air emissions. According to the Chair of the Federal Energy Regulatory
Commission, the relicensing of more than 140 hydropower projects resulted in an
average reduction in generation of only 1%! Based on this track record, we can rea-
sonably expect a 1% average generation loss from projects due to be relicensed over
the next ten years (these represent 2.5% of the annual generation of the US). This
would result in a 0.025% reduction in the nation’s overall annual generation, which
would need to be offset by an alternative—most likely natural gas. That assumes
no gains through energy efficiency or other demand side improvements and fails to
consider emerging technologies such as wind and fuel cells.

In any case, the amount of ‘‘lost’’ generation is significantly less than the 5% aver-
age fluctuation of energy demand caused by factors such as weather, fuel prices, and
advances in technology.1 These losses in generation are derived from comparing a
baseline of operation that had NO environmental conditions to one with modern en-
vironmental standards. One would reasonably expect at least some loss with meet-
ing environmental laws. A 1% loss in generation is a small price to pay for the bene-
fits received. We need not trade healthy rivers for clean air. We can have both.

In response to the clean air benefits that hydropower dams do provide and to cre-
ate an incentive for operating hydropower dams to protect river resources, American
Rivers and Green Mountain Energy have consulted with numerous power compa-
nies, resource managers and others in the hydropower community to establish a
market incentive for environmental improvements at hydropower dams. The Low
Impact Hydropower Institute was created as an independent body that rates the op-
eration of hydropower dams using objective and measurable criteria for factors such
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as water quality, fish passage, and land protection. Those projects that meet these
standards of environmental protection are given a certification that will allow their
owners to sell the power from the project at a premium.

RELICENSING—AN IMPORTANT BALANCING ACT

Because rivers are public resources with many competing interests and significant
environmental impacts, the licensing process for hydropower dams involves multiple
stakeholders. Unlike most electricity generating technologies, hydropower does not
have ‘‘end of pipe’’ standards to ensure that the dam’s operations do not unduly
damage the environment. This is because every dam and every river is different,
and generic standards cannot be applied to each project. Most hydropower dam li-
censing conditions—including conditions to protect natural resources—are deter-
mined by FERC after giving equal consideration to power (electricity generation)
and non-power (fish and wildlife protection, recreation, etc.) benefits of the river.
The economics of the hydropower facility are taken into account in this balancing
process.

Congress, however, determined that some basic environmental protections must
be afforded at every dam, and should not be balanced away to promote cheap hydro-
power. Expert federal and state resource managers establish conditions based on
substantial evidence to protect public trust resources. These basic protections form
a floor above which FERC can do it’s balancing of license conditions in the public
interest.

Sometimes referred to as mandatory conditions, these requirements assure that:
1. Fish can be passed upstream and downstream of a dam (FPA Section 18);
2. If the private dam is located on federally-owned land, the uses of the federal land

are protected (FPA Section 4(e)); and
3. The dam does not result in a violation of state-developed water quality standards

(CWA Section 401).
Both fish passage and federal lands protection have been part of the relicensing

process since enactment of the Federal Power Act in 1920. The current construction
of the Act, which sets fishways apart as a special consideration, is in keeping with
the law and practice that came to us from Europe at the time of settlement. Requir-
ing millers (dam owners) to provide fishways at their own expense dates back many
hundreds of years due to the fact that fish are equally important to interstate com-
merce. The changes proposed in HR 2335 to balance the financial needs of a pri-
vately held hydropower project with the protection of lands and fish resources held
in trust by the government for the people reflects a tension that has existed for gen-
erations. The proposed changes to the Federal Power Act in HR 2335 would upset
hundreds of years of precedent and tip the balance that has existed.

The provision under Section 4(e) of the Federal Power Act that grants authority
to land management agencies to ensure that projects on their lands meet current
management goals and objectives is simple, common sense. Projects that are located
on federal or tribal lands are already getting the benefit of cheap rent. In order to
adequately manage the lands entrusted to them, federal land management agencies
must have control of how these projects are operated.

Even today, mandatory conditioning by federal agencies in the relicensing process
is rare. According to a University of Michigan study, fish passage conditions were
required outside of settlement at fewer than 10% of projects between 1980 and 1996.
This hardly seems like a crisis given the dire need of salmon and other fisheries
in both the Atlantic and Pacific coasts. The instances where agencies are exercising
this authority are critical cases where improvements must be made.

HR 2335—A BAD SOLUTION TO THE WRONG PROBLEMS

The legislation before the Committee, HR 2335, is complex and rife with detail
about a process that is foreign to most. Rather than walk through the bill step by
step, the comments here simply refer to several of its most obvious problems. For
a complete critique of the bill, see attachment to this testimony.

No regulatory process is perfect and this one is no exception. Many in the environ-
mental community believe that there should be stricter environmental conditions at
hydropower projects, while many in the industry believe that there should be fewer.
Perhaps that is a signal that things are working. Whichever position one believes,
HR 2335 will only make the relicensing process more complex and litigious and will
threaten public trust resources in the name of private gain.
HR 2335 will make a complex process more so

Efficiency in the hydropower relicensing process is a constant challenge because
of the complexity of the issues and the number of stakeholders involved. There are
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2 Barnes, FERC’s ‘‘Class of ’93’’: A Status Report, Hydro Review (Oct., 1995).

a wide variety of requirements, checks, and balances. But HR 2335 only makes a
complex process more so. It adds three new administrative processes at a time when
agency budgets are limited and when the same bill seeks to avoid duplication. It
further requires federal resource agencies to consider eight new factors in devel-
oping their environmental conditions, and then places on them a series of deadlines,
procedural hoops, and resource constraints, most of which are completely out of
their control.

Many of the new procedures and considerations placed on resource agencies are
redundant with FERC’s role in relicensing. HR 2335 requires agencies to consider
several factors beyond the scope of their resource protection responsibilities and well
beyond their expertise. Evaluation of these factors currently falls to FERC. The bill
would require both federal and state resource agencies to undertake this analysis
as well. It is unclear what is gained from having agencies duplicate this kind of
evaluation.

One of the most egregious elements of the bill requires federal agencies to submit
their mandatory conditions to a new administrative review process before the appli-
cant has even filed its application for a new license! How can agencies write license
conditions for a project that has no application? At that stage, FERC does not even
recognize that there is a formal proceeding. Further, there is no guarantee that the
applicant has concluded the studies that agencies must use when drafting their li-
cense conditions. Even if the agencies chose to rely on their own studies and envi-
ronmental review, the bill prohibits them from doing so and forces them to rely on
FERC’s review. Without an application on file, FERC will not have begun to scope
their environmental analysis, therefore it is unreasonable to require agencies to sub-
mit conditions at this stage in the process.
Delays in relicensing are often within the applicant’s control

Relicensing typically is a five to seven year process involving multiple stake-
holders, dozens of studies, and numerous meetings. However, dam owners receive
a license that entitles them to utilize a public resource for 30 to 50 years. Delays
in the process are not uncommon but everyone shares some of the blame and the
impacts of delay are most often borne by the environment.

License applicants have caused significant delay of the relicensing process by fail-
ing to provide complete license applications. Of the 157 relicensing applications filed
by industry in 1993, only nine provided sufficient scientific information about project
impacts, forcing FERC to issue hundreds of additional information requests in the
other 148 cases.2 The subsequent need to conduct these studies to complete their
applications was a significant reason that there were major delays in these
relicensings. In written testimony for the Senate Energy and Natural Resources
Committee, FERC identified only 7 instances since 1992 where mandatory condi-
tions were filed after the regulatory deadline without support from all parties to the
proceeding.

Who is really harmed by delay? Most often it is the interests of the environment.
That is because when a license expires the dam owner receives an ‘‘annual license’’
that maintains status quo conditions at the project until a final license is issued.
That means that the longer the process takes, the longer the applicant can stave
off the cost of having to comply with modern environmental conditions.

When one takes a closer look at ‘‘horror stories’’ of never ending relicensings one
can see that these dams operated for up to 30 years beyond their original license
term under requirements based upon 1940s and 50s environmental laws and
science. That provides a huge incentive for dam owners not to cooperate! The envi-
ronment and the public are the parties most harmed by delay in the relicensing
process. However, just as most resource agencies are not guilty of purposeful delay,
neither are most power companies. But if we want to reduce the time required to
relicense projects, we should reevaluate the way in which FERC issues these annual
licenses to allow for interim amendments or abolish the practice altogether.
We should not guarantee profitability of hydropower

Being a good environmental steward is a legitimate cost of doing business. Acquir-
ing a new license necessitates an upgrade of facilities and operations to meet mod-
ern environmental standards. This is appropriate and fair.

Should the federal government guarantee profitability of hydropower? If a project
is already unprofitable because of market forces or because it is run poorly, should
it be exempted from any environmental conditions? The answer to these questions
is clearly no. According to the courts, ‘‘There can be no guarantee of profitability
of water power projects under the Federal Power Act; profitability is at risk from
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a number of variable factors, and values other than profitability require appropriate
consideration.’’ 3

Applicants are not even required to provide economic information about their
projects. According to FERC’s own general counsel, ‘‘Licensees are not required to
file information with the Commission from which it (the Commission) could deter-
mine whether they (licensees) earn a profit on hydropower projects.’’ How are agen-
cies supposed to measure the impacts of their conditions on project economics when
industry does not share this information and the information itself is speculative?

Federal agencies in fact do consider least cost alternatives provided that those
conditions meet the necessary level of environmental protection to fulfill statutory
obligations. Agencies are not insensitive to the needs of industry any less than the
industry is insensitive to protection and restoration of the public’s rivers.

Forcing agencies responsible for protection of public trust resources to consider ec-
onomics in the development of environmental conditions changes the fundamental
nature of their mandate and forces them beyond their expertise. This shift runs
counter to the principles upon which Congress created these laws.

While couched in process, the bill effectively eliminates mandadory conditioning
for most cases. The result of this bill clearly sets agencies up to fail. All of this addi-
tional process, review, and requirements appear to be set up to provide avenues for
new litigation. Why are we moving in a direction of litigation, mistrust, and acri-
mony at a time when trust, cooperation, and settlement are flourishing?

FACTS DON’T SUPPORT THE CLAIMS OF A CRISIS

To date, federal resource agencies have not caused any hydropower owner to
abandon its project because of environmental conditions. The courts place an appro-
priate check on this discretion and require a substantial record of evidence to sup-
port these conditions. The Energy Information Administration has forecasted only
a 1% decline in total hydropower output over the next twenty years. This does not
represent significant economic hardship after having operated under licenses with
little or no environmental protections for the past 30 to 50 years. The original cap-
ital costs of these projects should be fully amortized.

In reality, dams are not being surrendered or abandoned due to environmental
regulation. Since 1996, only three operating licenses have been surrendered—each
because they fell into disrepair or were damaged by flooding. According to FERC,
since1993 ‘‘no licensee has refused to accept or surrender their license citing project
economics.’’ 4

In its entire history, FERC has ordered only one dam removed against the owner’s
wishes and that was later settled. The hydropower projects likely to come off line
in the next several years will be those that are too old and too costly to upgrade
and maintain and therefore won’t be competitive in the new market. While meeting
modern environmental standards in a few cases may lead to project decommis-
sioning, upgrades for safety, operating efficiency, and the competition from natural
gas are the greatest threats to hydropower.

In fact, hydropower is doing well in a deregulated market, even while maintaining
modern environmental standards. Sales of recently relicensed hydropower facilities
have been quite competitive and have brought in purchase prices well beyond indus-
try expectations. New England Power Company was sold in 1998 to US Gen for $1.8
billion, well above its assessed value. And 30 dams previously owned by Central
Maine Power Company—all with modern FERC licenses—were recently sold to Flor-
ida Power and Light for reportedly three times their assessed value. Recent divesti-
ture proceedings in California have independent power producers salivating over Pa-
cific Gas and Electric’s (PG&E) hydropower complex, most of which is just coming
up for relicensing.

If members of the hydropower industry are concerned with either environmental
conditions imposed by recent relicensing or by the threat of pending conditions in
upcoming relicensing, why are they so willing to pay a premium for hydropower
projects?

ADMINISTRATIVE IMPROVEMENTS TO THE RELICENSING PROCESS CAN WORK

There are appropriate ways to make incremental improvements to the way that
we license hydropower dams that do not place all blame on one sector and that meet
at least some of the interests of all stakeholders.
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Provide Adequate Resources for Agency Participation—To ensure that the reli-
censing process is efficiently implemented, state and federal natural resource agen-
cies must have sufficient staff, resources and training to enable productive involve-
ment in individual relicensings. At present, many of the relevant state and federal
agencies do not have sufficient staff dedicated to relicensing. As a result, a range
of individuals (few of whom are trained in the relicensing process) may participate
in different parts of a relicensing proceeding as time allows, or the appropriate staff
is overburdened and cannot spend the time to conduct an adequate review of the
environmental needs at the site or participate constructively in the relicensing. Be-
cause of the complex nature of the proceedings, and because of the new, more pro-
ductive trend toward collaborative relicensing efforts, a consistent presence of quali-
fied staff with an appropriate workload would make agency efforts more efficient
and productive.

In the state of Alabama, licenses for 12 dams on three major rivers will expire
by 2007. Relicensing these projects will involve regular meetings, extensive studies,
and detailed negotiation. Currently, the US Fish and Wildlife Service, which has
significant statutory responsibilities for participating in this process, has only one
staff person to cover this area. His situation is not unique. Without additional re-
sources, there is a risk of inefficient or incomplete participation on the part of
USFWS and potential disruption or delay in the process. This can be avoided with
additional resources.

One potential solution is Section 1701(a) of the Energy Policy Act of 1992, which
provides authority for FERC to reimburse resource agencies for their costs associ-
ated with licensing FERC projects. The provision calls for FERC to pass these costs
on to licensees through annual fees. Since 1992, FERC has been collecting fees from
licensees for some of the federal resource agency relicensing expenses but this
money has not found its way back to these agencies. Instead, it has gone to the
Treasury where these reimbursements to federal and state resource agencies have
not been made available through annual appropriations from Congress. This system
is not working. To provide adequate resources to these agencies that can facilitate
more efficient relicensings, this provision of law should be implemented such that
state and federal natural resource agencies are reimbursed off-budget.

Collaboration Not Confrontation—Since the codification of FERC’s rules on the al-
ternative relicensing or collaborative process, an increasing number of projects have
reached successful settlement leading to positive project economics and greater envi-
ronmental protection. In an independent evaluation of the costs of hydropower reli-
censing, the Electric Power Research Institute (EPRI) found that on average, sav-
ings of 20 to 50 percent can be realized by using a collaborative approach. EPRI also
found that the settlement process, on average, leads to reduced mitigation costs of
5 to 20 percent.5

In a recently signed settlement agreement in Montana and Idaho between Avista
Corporation and tribes, conservation groups, and federal and state agencies, each
party came out with what they viewed as a significant win. Even with a commit-
ment of environmental protection valued at $250 million, Avista can move forward
with a profitable license that ensures profitability and contains certainty in their
future operating conditions and environmental stakeholders can have assurance
that environmental needs will be met over the next forty years.

This kind of cooperation must be fostered. Piecemeal legislation that targets only
one stakeholder group—resource agencies—threatens the present and future
progress and good will developed through this sort of collaboration.

Increase Cooperation and Coordination among FERC and Resource Agencies—Co-
operation among FERC and state and federal resource agencies will greatly improve
the efficiency of the relicensing process. Resource agencies and FERC have begun
meeting to discuss ways to better meld their respective authorities. A better work-
ing relationship among FERC and resource agencies will make the relicensing proc-
ess more efficient, and will likely result in better licensing decisions.

Under a charter signed in October 1998, the four principle federal agencies in-
volved in relicensing—FERC, Interior, Agriculture, and Commerce—formed an
Interagency Task Force to Improve Hydroelectric Licensing Processes (ITF). This
committee was established to coordinate federal and state mandates.

In July of 1999, the ITF established a Federal Advisory Committee to provide a
forum for non-federal entities to review and provide feedback on the activities of the
ITF. The Hydropower Reform Coalition is represented by three members and is urg-
ing each of the members of the ITF to effect meaningful change through this process
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by advocating changes in guidance, policy, and regulations. The Coalition hopes to
work with members of industry and others on this committee to advance common
goals and interests.

At our last meeting in March 2000, the Department of the Interior announced the
intention of Interior and Commerce to explore the possibility of developing a process
that would allow public input into the development of draft conditions for fish pas-
sage and federal lands protection under FPA Sections 18 and 4(e) respectively. Such
a process would be welcomed by American Rivers and others in the Hydropower Re-
form Coalition. We also encourage these same agencies to come out with a uniform
policy on the development of FPA Section 18 fishway prescriptions and similarly
urge the US Forest Service to finalize its handbook for field staff on the develop-
ment of FPA Section 4(e) land management conditions. These policies and guidance
will provide necessary consistency and uniformity across agencies and regions.

Another promising forum where coordination and cooperation are leading to posi-
tive reforms is a multi-stakeholder National Review Group (NRG) sponsored by the
Electric Power Research Institute (EPRI). Since January of 1999, members of indus-
try, agencies, and NGOs have been working together to develop a guidance docu-
ment of best practices in the relicensing process to assist stakeholders in relicensing
dealing with difficult issues and typical roadblocks. Development of this document
has enabled experienced practitioners from differing camps to reach consensus about
practical ways to make the process work better. Over the next several months, this
document will be published and a training and outreach program put forward to
train stakeholders and implement its ideas.

Proposed amendments to the Federal Power Act address the wrong issues and fail
to offer comprehensive improvements to the process or substance of hydropower reg-
ulation. Real reforms can protect the environment and meet the needs of industry
and other stakeholders. These administrative processes are making progress toward
systematic improvements in the relicensing process. They should be given an oppor-
tunity to work.

SPECIAL EXEMPTIONS TO THE FEDERAL POWER ACT ARE INAPPROPRIATE

In addition to HR 2335, several other bills are being given consideration during
this oversight hearing but rather than address the merits of each, I would like to
reserve my comments for a more general overview of single state or single project
exemption. These bills are often justified because the projects that they exempt are
‘‘small’’ in terms of generation capacity or they are proposed for states that have
‘‘unique’’ circumstances. While we acknowledge that there can be unique cir-
cumstances on a case-by-case basis, it is generally bad public policy to create unique
loopholes for only some projects.

In particular, American Rivers and our conservation partners have particular ob-
jection to S 439, which passed the Senate by unanimous consent in June 1998, and
would among other things, amend the Federal Power Act (FPA) to allow the State
of Alaska assume jurisdiction over hydropower projects of 5 megawatts or smaller.
We urge the House to reject any attempts to introduce or pass this bill, now or in
the future.

Small hydropower does not necessarily mean small impacts. Even dams gener-
ating less than 5 megawatts can have profound negative impacts on valuable migra-
tory and resident fisheries, water quality, riparian habitats, and river recreation
and should therefore not receive less environmental review. If a project is non-con-
troversial, it will move through FERC’s existing process quickly, making exemption
or duplication unnecessary. FERC already has in place a procedure to exempt
‘‘small’’ projects. Under Section 30 of the FPA, projects are subject to a shorter and
less regulatory licensing process in exchange for accepting the terms and conditions
of appropriate state and federal resource agencies.

Exemption for one state sets a dangerous precedent for further unnecessary indi-
vidual exemptions to the Federal Power Act. Granting individual state jurisdiction
of hydropower projects would lead to a piecemeal regulatory system with gross inef-
ficiencies in environmental review and enforcement. While we support the general
intent of S. 334, which would provide an exemption preventing projects in Hawaii
from seeking a voluntary license, we believe that the State of Hawaii can adequately
protect its unique water resources from hydropower development through state
standards under the Clean Water Act. Again, a single state exemption, even if done
for the right reasons, is inappropriate and in this case, unnecessary.

The Federal Power Act has established a process to ensure environmental and
economic values are considered and duplication is unnecessary. FERC also issued
a Rule in October 1998 that advances a more cooperative and collaborative alter-
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native to the current relicensing process, which is being used widely in cases
throughout Alaska.

American Rivers and our partner organizations in Michigan also oppose HR 1262,
which would exempt hydropower facilities on the Pentwater River and owned by the
City of Hart, Michigan from regulation under the Federal Power Act. The Pentwater
River is a tributary to Lake Michigan and a small but important steelhead fishery
that currently suffers from inadequate flows from the Hart Project. These flows,
which drop down to almost zero at night, cause wild fluctuations that harm migrat-
ing fish and cause significant problems with water temperature, all for a small
amount of power. There is no reason that this project should be exempted from the
same environmental standards that others must meet.

As a general matter, American Rivers and the members of the Hydropower Re-
form Coalition oppose Congressional extensions for commencement to construct new
hydropower projects. The Federal Power Act currently provides for a two-year period
in which to commence construction of a dam with an option to extend that period
for an additional two years. Extending commencement of construction to 10 years
as proposed in S. 439 could render environmental and economic evaluations con-
ducted during the licensing process useless as conditions in the project area may
change. Such extensions also limit alternative economic activity at the site, includ-
ing alternative power development. Projects should not be licensed unless they are
fully prepared to carry out their obligations and responsibilities. Congress should
simply not accept so many extension bills.

CONCLUSION

Our nation’s rivers and fisheries are facing a crisis of slow but steady extinction.
Resource agencies with expertise in these areas are in the best position to address
this threat. The relicensing process can always benefit from incremental administra-
tive improvements, and perhaps one day we will come to a conclusion that it is time
to look at an entirely new way of doing business, but until that point, HR 2335,
and bills like it, will only turn back the clock to an era of litigation, hostility, and
continued environmental decline. We can endeavor to find better ways to generate
hydropower and new sources of energy but we cannot bring back species once they
have gone extinct.

Mr. SHADEGG. Thank you. And I’d like to compliment each of the
witnesses so far for staying quite close to the timeline. Mr. Grimm?

STATEMENT OF ROBERT S. GRIMM

Mr. GRIMM. Thank you, Mr. Chairman and members of the sub-
committee. My name is Robert Grimm. I serve as president of Alas-
ka Power & Telephone Company. AP&T is an investor-owned, em-
ployee-owned corporation which has been providing public utility
services in Alaska since 1957.

We currently provide service to 25 different communities from
above the Arctic Circle to the very southern portions of Alaska.
Most of these communities are very small and due to lack of infra-
structure, have isolated electric systems utilizing small diesel elec-
tric generating units that use fossil fuel.

In addition to representing my own company, I’m speaking today
on behalf of Alaska’s electric utility industry through our statewide
association known as ARECA. We strongly support S. 422 for the
reasons I would like to outline, using my utility experience as an
example, but emphasizing that many other companies in Alaska
have similar experiences.

One of the solutions to fossil fuel generation in these remote
areas is the development of small hydro to provide a renewable and
nonpolluting source of energy. We at AP&T began the program to
identify and develop cost-effective projects in 1984. In 1987 we ap-
plied for a preliminary permit from FERC, which we received in
June, for 36 months. In November 1993, FERC issued the license
authorizing the project with a capacity of 4.5 megawatts. The
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project was completed and began commercial operation in 1995.
The permitting and licensing process took 7 years and cost $1.2
million. The actual construction took 1 year and cost $10 million.
It’s interesting to note that the licensing cost and permitting cost
exceed the installed cost of equivalent diesel electric generating
units.

This is not just a bad example or an anecdotal thing. We also
have another project in Skagway, Alaska with a capacity of 4
megawatts. It’s at Goat Lake, which is near Skagway. Filed for the
preliminary permit in 1991. In 1994 a license application. Got the
license in 1996. Took over 5 years and cost over $1 million. The
project was completed in the fall of 1998 at a cost of $10 million.

Additionally, we have a couple of other projects that are cur-
rently under license. We’ve been through a relicense in our Dewey
Lake system. Hence, we have first-hand experience with FERC
during the last decade. It appears to us that the lack of flexibility,
large project, small project, large impact, small impact in the FERC
rules, regulations and requirements for these small projects has
been the major reason so few have been developed in Alaska. Thus,
we’re forced to use fossil fuel in these remote areas, with the sig-
nificant impacts associated with fuel storage, fuel spills, air emis-
sion, more than offset any of the adverse effects that have been
identified in any of the projects that we’ve already completed or
have currently under license.

These projects are very similar to small community water sys-
tems which are being developed in Alaska under State law. Small
hydropower is a resource that has prove itself, yet the regulatory
maze continues to hinder its development. Those of us on the front
line trying to implement renewable energy policies are bewildered.
With all the benefit associated with the development of small hy-
dropower when compared to the continued use of fossil fuel, why
is everybody making it so hard and difficult to develop?

My last point is tidal power. In Alaska, a lot of the communities
are either on coastal sites, because there’s no roads—very few
roads in Alaska—or along rivers. And we’ve looked at several dif-
ferent free-flowing turbines which are essentially an adapted wind-
mill type of a thing that is actually put into the water. Uses the—
captures the free-flowing energy of the river that many of these vil-
lages sit by.

Unfortunately, these units are very small—in the neighborhood
of 100 KW. Well, because these rivers are navigable, that would
make a FERC permit required. So we would be looking at $1 mil-
lion or more to permit a project of 100 KW in these villages where
we’re now using—it just makes some of the alternative energy a
non-option.

To reiterate, S. 442 will not diminish public interest, environ-
mental or conservation considerations and protection as under
FERC. The bill will simply transfer regulatory jurisdiction from a
very distant Washington, DC to our State government in Juneau.

My understanding is that because of our special situation in
Alaska, FERC does not object to the Alaska-only program con-
tained in S. 422, and the State of Alaska supports it. Thank you.

[The prepared statement of Robert S. Grimm follows:]
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PREPARED STATEMENT OF ROBERT S. GRIMM, PRESIDENT, ALASKA POWER &
TELEPHONE COMPANY

My name is Robert S. Grimm. I serve as President of Alaska Power & Telephone
Company (AP&T). AP&T is an investor-owned and employee-owned corporation
which has been providing public utility services in Alaska since 1957. We currently
provide services to 25 different communities from above the Arctic Circle to very
southern portions of Alaska. Most of these communities are very small and, due to
the lack of infrastructure, have isolated electric systems utilizing small diesel elec-
tric generating units that use fossil fuel.

In addition to representing my own company, I’m speaking today on behalf of
Alaska’s electric utility industry, through our statewide association known as
ARECA. We strongly support S.422 for reasons I would like to outline, using my
utility’s experience as an example, but emphasizing that many other of our rural
utilities have similar experiences.

One of the solutions to fossil fuel generation in these remote areas is the develop-
ment of small hydroelectric projects to provide a renewable andnon-polluting source
of energy. We at AP&T began a program to identify and develop cost-effective
projects in 1984.

In July 1987 we applied to the Federal Energy Regulatory Commission (FERC)
for a preliminary permit for the Black Bear Lake Project on Prince of Wales Island
in Southeast Alaska. In June 1988, FERC issued a preliminary permit for a term
of 36 months. During this period, as evidenced by progress reports filed with the
agency, AP&T spent a considerable amount of time and effort consulting with the
agencies. In May 1991, we filed our license application. In November 1993, FERC
issued the license authorizing the project with a capacity of 4.5 MW. The project
was completed and began commercial operation on August 28, 1995. The permitting
and licensing phase took seven years and cost nearly $1.2 million. The actual con-
struction took one year and cost $10 million. It is interesting to note that the per-
mitting costs alone almost exceed the installed cost of equivalent diesel electric gen-
erating units. I would like to point out that this project was funded entirely from
private funds.

Another of our projects is located near Skagway, Alaska and has a capacity of 4
MW. The project is called the Goat Lake Hydropower. We filed for a FERC prelimi-
nary permit in January 1991 and the FERC issued that permit in June 1991. In
May 1994, we filed our license application and FERC issued the license in July
1996. The permitting and licensing process took over five years and cost us
$1,043,100. The project was completed in the fall of 1998 at a cost of about $10 mil-
lion. Again, this project was funded entirely with private funds.

Another small hydroelectric project, Wolf Lake, is also located on Prince of Wales
Island, and has a capacity of about 2 MW. The preliminary permit was issued by
the FERC in April 1995. We fulfilled our obligations under the permit and filed our
license application March 27, 1998. We are still awaiting a FERC license. This
project would have been already permitted and under construction if the proposed
legislation before you had been in place five years ago.

Additionally, as part of the Upper Lynn Canal Regional Energy Plan, we are wait-
ing for FERC licensing for a 3 MW project located on Kasidaya Creek north of Ju-
neau near Skagway and Haines in Southeast Alaska. We filed for our preliminary
permit in July 1996 and FERC issued the permit in November 1996. We then fol-
lowed an Applicant Prepared Environmental Assessment Process. That process took
three years, and we applied for the license last October.

In addition, we have had the opportunity to re-license and amend our 1 MW
project for Dewey Lakes FERC Project No. 1051 at Skagway, Alaska.

Hence, we have had extensive first hand experience with FERC during the last
decade. It appears to us that the lack of flexibility (i.e. large impact vs. small im-
pact) in the FERC rules, regulations, and requirements for these small projects has
been the major reason that so few have been developed in Alaska.

The continued use of fossil fuel generation in these remote areas and the signifi-
cant impacts associated with fuel storage and air emissions more than offset the
minor impacts of these hydroelectric projects. These projects do not have large dams
that constrict free-flowing rivers. These projects are very similar to the small-com-
munity water systems being developed in Alaska under state law.

As you are aware, the environmental costs associated with the continued use of
fossil fuels are significant. One authority has attempted to estimate the ‘‘bottom
line’’ cost of fossil fuels. Included in this assessment were health costs, damage to
water resources, treatment costs necessary to counteract the adverse effect of fossil
fuel use on food supplies, water resources, climate, and health. These costs, when
tabulated, equal 3.35 cents per kilowatt-hour of fossil fuel energy. Even this assess-
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ment does not include the environmental costs of cleaning up contaminated fossil
fuel storage sites, which in rural Alaska alone is a $300 million dollar problem wait-
ing to be addressed. These facts are understood and widely accepted.

Small hydropower in Alaska is a resource that has proven itself, yet the regu-
latory maze continues to hinder its development. Those of us on the front line trying
to implement renewable energy policies are bewildered. With all of the benefits as-
sociated with the development of small hydropower when compared to the continued
use of fossil fuels, why is it that small hydro is so difficult to develop?

The proposed legislation will provide us significant regulatory relief from the
hardship we are now encountering when trying to displace fossil fuel generation
with a proven renewable and non-polluting resource. That relief translates into dol-
lars and time savings.

You may hear how FERC regulations contain shortcuts to be used by smaller
projects and how the Applicant Prepared Environmental Assessment can deliver a
FERC license in a shorter time period. We have had direct experience with these
shortcuts and have found them to be largely ineffective. While we appreciate the
intent and efforts of individual FERC staff, the Applicant Prepared Environmental
Assessment process simply has not saved us time or money.

A major underlying problem is the diffusion of hydropower oversight that once
was exclusively FERC’s. Over the years FERC’s overall authority under the Federal
Power Act has been eroded by court decisions and legislative initiatives giving mul-
tiple state and federal agencies authority over various aspects of the licensing proc-
ess. The process has become very inefficient and confrontational and results in very
long licensing time periods and additional costs. Many small hydropower projects
simply cannot afford these costs.

My last point is tidal power. Currently we believe that small tidal or free flowing
hydropower plants placed upon navigable waters will be subject to the jurisdiction
of FERC. In Alaska this technology may have promise for many small coastal or
riverside villages. However, the cost and time required for a FERC license make
this technology a non-option for small-scale development.

S.422 recognizes the special circumstances that exist in rural Alaska: very small
communities, remote sites, no interstate (or for the most part intrastate) power grid,
stand-alone generation that is largely diesel, limited local financial resources and
much undeveloped small hydroelectric potential. Hence, S.422 would greatly facili-
tate the development of Alaska’s small hydro potential by removing regulatory over-
lay while still requiring applicants to receive approvals from all other local, state
and federal agencies.

To reiterate, S.422 will not diminish public interest, environmental or conserva-
tion considerations and protections as under FERC. The bill will simply transfer
regulatory jurisdiction from a very distant Washington, D.C. to our state govern-
ment in Juneau. This jurisdictional transfer would only occur upon submission by
the Alaska governor of a state regulatory program and the approval of that program
by FERC after consultation with the secretaries of the Interior, Agriculture and
Commerce. My understanding is that, because of our special situation, FERC does
not object to the Alaska-only program contained in S.422, and the State of Alaska
supports it.

We ask for your support and passage of S.422. I will gladly respond to any ques-
tions.

Thank you for this opportunity.

Mr. SHADEGG. Mr. Grimm, thank you very much for your testi-
mony. Mr. David Piper.

STATEMENT OF DAVID E. PIPER

Mr. PIPER. Thank you, Mr. Chairman, members of the sub-
committee. My name is Dave Piper. I’m President and Chief Execu-
tive Officer of PNGC Power, which is also known as the Pacific
Northwest Generating Cooperative.

We’re located in Portland, Oregon. We’re a cooperatively based
energy service provider for our 11 owners who are mostly small,
rural electric systems throughout the Pacific Northwest.

I want to thank you and the staff particularly for convening this
hearing and the courtesies that have been extended to us in this
process over the last period of weeks and months. I’d like to submit
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my complete written testimony for the record, but I can quickly
summarize our support of the Joint Operating Entity legislation
with the following three points:

No. 1, time is of the essence. BPA has some limited authorities
but no clear guidance on selling preference power to aggregators
such as Joint Operating Entities. Because of the September 31
deadline for completing the present Bonneville contract negotia-
tions and the lead time that’s necessary for analysis and contract
negotiation, we would like to see this enacted as soon as possible.
We need it, in fact.

No. 2, as it’s currently drafted, Senate bill 1937 does not expand
nor contract the amount of preference power sold by BPA. It does
not impact BPA’s revenue. It does not create any incentive for the
formation of new public power entities, nor does it create a loophole
for diverting preference power sales outside of the Pacific North-
west. What S. 1937 does do is allow BPA to sell to aggregators act-
ing on behalf of existing preference customers so that administra-
tive and operational efficiencies can be achieved by both Bonneville
and their customers. For instance, we estimate that for our PNGC
members, the total combined power scheduling operational billing
costs would be at least 60 percent higher without this piece of leg-
islation.

And finally, Mr. Chairman, over the past 2 years that this legis-
lation has been circulated in the region, we have achieved as much
of a consensus as any Northwest energy matter in my recent mem-
ory. S. 1937 has passed the Senate with the support of the entire
bipartisan delegation. Congressmen Hastings and Walden intro-
duced companion legislation late last session, which also enjoys bi-
partisan support. The Northwest Power Planning Council with
members appointed by each Governor from the region have re-
viewed this legislation and have submitted positive statements to
the Congress.

On a substantive basis, we believe regional and Federal energy
policy goals are enhanced with the passage of this legislation. On
a procedural basis, there are organizations which believe Senate
1937 should wait for comprehensive reform of BPA and argue that
Congress should not pass piecemeal legislation. I personally have
been an advocate for comprehensive reform and review, and I have
been involved in regional discussions on this matter. In this in-
stance, however, relative to this piece of legislation, there is no ef-
fect on any other Bonneville customer group. It creates important
benefits to members of my organization, but it does so in a way
that does not disadvantage anyone else.

I firmly believe the Senate recognized this when they passed S.
1937 last year. I would hope that this subcommittee and the House
would do the same. I appreciate the time and am available for
questions.

[The prepared statement of David E. Piper follows:]

PREPARED STATEMENT OF DAVID E. PIPER, PRESIDENT AND CEO, PNGC POWER

Mr. Chairman and Members of the Subcommittee, my name is Dave Piper, and
I am the President and Chief Executive Officer of PNGC Power. PNGC Power, also
known as the Pacific Northwest Generating Cooperative, is a Portland, Oregon-
based energy-services cooperative that is owned by 11 mostly rural electric distribu-
tion utilities located throughout the Northwest.

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00094 Fmt 6633 Sfmt 6621 E:\HEARINGS\64033 pfrm08 PsN: 64033



91

First and foremost, I would like to thank the Chairman and the Subcommittee
for holding this hearing. PNGC appreciates the courtesy with which we have been
treated by the Committee and its staff in our quest to see adoption of S.1937. We
also we appreciate the sense of urgency with which the Subcommittee has chosen
to act. As I will explain later in my testimony, we are particularly concerned that
this bill be enacted into law in time for our members to be able to use its provisions.

PNGC Power Overview
In the parlance of the industry, PNGC Power is a wholesale aggregator. Our mis-

sion is very simple—to minimize the wholesale power costs of our members. Because
we lack any substantial ‘‘owned’’ resources, we are principally in the business of
purchasing wholesale power and/or managing wholesale power contracts. The over-
whelming bulk of that power comes from the Federal government, through the Bon-
neville Power Administration (BPA). PNGC also makes market purchases to meet
the needs of its members, for which we acquired the nation’s first FERC power-mar-
keting license granted to a cooperative entity.

The ability of our members to efficiently manage power supply rests on their ability
to work together through PNGC Power. Put simply, our members formed PNGC to
bring some economies of scale to their power-supply efforts. We provide technical
expertise, participate in ratecases, negotiate power contracts, manage transmission
arrangements, and, in the case of non-federal power, purchase and resell power. As
a wholly owned and not-for-profit entity, we look out for our members’ best interests
in all that we do. By centralizing the wholesale power-supply management, we
spread costs, increase economies, and create administrative and operational effi-
ciencies for systems that are not big enough to justify power management staffs on
their own.

Allowing our members to consolidate their federal power-supply contracts through
PNGC is a natural extension of the role we already play on their behalf. S.1937
would allow BPA to sell preference power to an aggregation entity called a Joint
Operating Entity, or JOE, so long as the amounts of power sold to the JOE, and
the terms and conditions of those sales, are the same as would otherwise apply if
the power were sold directly to the individual customer. Pursuant to the text of
S.1937, a JOE would have to have been formed as a public body or cooperative
under relevant state law as of the date of enactment and consist of two or more pub-
lic bodies or cooperatives that were BPA customers as of January 1, 1999. This is
included in the bill to specifically address concerns about this legislation leading to
new public power formation. A JOE would be eligible to purchase preference power
for resale exclusively to its members for the purpose of meeting those systems’ net
requirements.

Effectively, what all of this means is that consumer-owned utilities in the North-
west would have the option of consolidating their Bonneville contracts through a
central entity—effectively purchasing their BPA power through a jointly owned enti-
ty in order to achieve operational and administrative efficiencies.

As I explained earlier, S.1937 would not expand the pool of preference-eligible cus-
tomers or alter the amount of preference power that customers are eligible to re-
ceive from Bonneville. Its provisions would also not alter the status quo with regard
to the ability to resell either requirements or surplus power purchased from the
agency.
Why we want it

The provisions of S.1937 do not grant any opportunities to PNGC Power that are
not currently available to its member systems. However, as a result of working to-
gether, our members do anticipate meaningful operational and administrative sav-
ings.

For instance, under future power-supply scenarios that involve PNGC providing
load-following capability for its members, the JOE provisions would allow PNGC to
file a single schedule rather than individual schedules for each member as it ar-
ranges power deliveries with control area operators on both a preschedule and real-
time basis. Because filing multiple schedules with BPA and other parties involves
exponentially more complicated scheduling requirements, both PNGC and the con-
trol-area operator (primarily BPA) can expect lower staffing requirements and sig-
nificantly reduced paper and electronic transaction costs as a result of joint oper-
ations.

We have estimated that, for PNGC, the total combined scheduling and operations
costs would be as much as 60% higher without the ability to operate on a joint
basis. Spread over 400-500 average megawatts of load, those costs are significant
as our members attempt to minimize the retail rates of their customers.
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The second major opportunity presented to our members through enactment of
S.1937 is the ability to save money through more efficient management of billing
processes.

Currently, Bonneville bills PNGC members separately on the basis of hourly de-
mands at metered points of delivery, all read at the hour of the BPA system peak.
Consolidating systems’ contracts through a JOE will not change the basis on which
points of delivery are metered and read, but will result in one single bill rather than
multiple bills.

Accordingly, the administrative burden of rendering separate statements and
monitoring individual accounts and payments will give way to a more streamlined
process involving one single account and one monthly statement received and man-
aged centrally. As is the case with joint scheduling, this would reduce administra-
tive burden and cost. The savings could be substantial for both BPA and PNGC
members, since Bonneville’s billings are very complex and are frequently problem-
atic for the agency to prepare correctly and for the customer to understand and re-
spond properly. We also believe that this simplification in billing process will save
time and money for the agency.

Also, it should be pointed out, no other customers of BPA would experience any
increased costs as a result of the JOE legislation, nor are BPA’s total revenues af-
fected.

The provisions of S.1937 do not provide an ability to match up divergent load pro-
files in a way that allows a JOE to purchase less power from BPA than its members
would individually. Accordingly, there is no impact on the revenues collected by
BPA as a result of S.1937. As mentioned above, each BPA customer is separately
metered and is billed based on its load during the hour of the BPA system peak.
As a consequence, S.1937 does not provide an ability to capture additional ‘‘diver-
sity’’ benefits because the power usage and consequent charges do not change as a
result of operating under a single contract.

Conversely, enactment of S.1937 will also not allow for a JOE to purchase more
BPA power than its members could individually. These purchases are effectively
limited by the inability to resell cost-based ‘‘preference’’ power beyond what is used
to meet the requirements of its member systems. Section 5(a) of the Northwest
Power Planning and Conservation Act (Regional Act) and Section 5(a) of the Bonne-
ville Project Act, as interpreted by BPA, prohibit the agency’s customers from resell-
ing requirements power. Accordingly, any contract between BPA and an eligible
JOE would include a provision expressly restricting its resale other than to meet
the net requirements of its members.
The politics and timing of the JOE bill

The provisions of S.1937 have achieved as much consensus as any Northwest en-
ergy matter in recent memory. No member of the Northwest delegation opposes its
provisions. Congressmen Hastings and Walden introduced companion legislation
late in the session last year, H.R.3447, which still enjoys bipartisan support. Vir-
tually every member of the delegation with committee jurisdiction involving energy
policy has actively supported enactment of the bill. And, the region’s Northwest
Power Planning Council also has fully vetted the JOE legislation and submitted
supportive comments to the Congress.

The Bonneville Power Administration and the Department of Energy do not op-
pose its provisions. It has substantial support from those entities seeking its adop-
tion—primarily small to medium sized consumer-owned utilities. It is not, to my
knowledge, opposed by any entity, regional or national, on the substance of its mer-
its.

With all of that said, there may be those who do not support enacting S.1937 into
law. As I understand them, the basis of their arguments revolve around a desire
not to amend the Regional Act in a piecemeal fashion. Frankly, for me, this is a
difficult argument to swallow. The idea behind more ‘‘comprehensive’’ amendments
to the Regional Act can only be forwarded by those with changes of their own in
mind. Some of those changes may have merit, some may not. However, I would say
to them that if they too can come up with legislation that creates benefits without
disadvantaging any other parties—I will be the first to support its timely adoption.

Unless they pass that test—as I believe S.1937 does—I believe that any efforts
to delay passage of this bill on that basis would represent an attempt to hold the
JOE bill hostage to other, more controversial agendas. I would entreat the Com-
mittee not to be party to efforts of this kind. Instead, S.1937 should be seen for what
it is—a non-controversial measure that creates benefits at no one’s expense. Its en-
actment, I believe, would constitute a clear case of forwarding good public policy.

As mentioned above, the timing of the enactment of S.1937 is of particular con-
cern to PNGC Power and its members. PNGC is participating in the BPA Power
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Business Line’s rate case on behalf of its members. That rate case is scheduled to
conclude at the end of April 2000. Pursuant to the agency’s Power Subscription
Strategy, the deadline for signing power purchase contracts with the agency on the
terms and at the rates set in the rate case is September 31, 2000.

In order to make informed decisions by BPA’s deadline, PNGC and its members
must undertake a myriad of analyses and decisions, as well as to negotiate appro-
priate contract forms and plan to meet substantial operational and staffing require-
ments. Without timely consideration of S.1937, we will not be able to adequately
plan for our energy future and we will not be able to utilize the bill’s provisions for
the purposes of signing those contracts. This would effectively foreclose our ability
to achieve the savings mentioned above.
Summary

While our business and this amendment may appear complex upon initial review,
we believe that our case for S.1937 is straightforward. It achieves savings for small
to medium-sized utilities by allowing them to administer their BPA power contracts
jointly. We also believe it achieves modest savings for the agency as well. Those ben-
efits ultimately accrue to ratepayers. It achieves those outcomes at no expense to
any other interest.

I would again like to thank the Subcommittee for its expeditious review of this
bill. As is obvious by my comments above, PNGC Power and its member utilities
strongly support its adoption. Further, we believe that without timely consideration,
we will lose the opportunity to achieve the benefits that its provisions entail.

I would be happy to answer any questions that the Subcommittee may have.

Mr. SHADEGG. Thank you, Mr. Piper. Mr. Steve Waddington.

STATEMENT OF STEVE WADDINGTON
Mr. WADDINGTON. Thank you, Mr. Chairman, members of the

subcommittee. My name is Steve Waddington. I’m the Northwest
Power Manager for Reynolds Metals Company. Reynolds operates
two aluminum reduction plants in the Northwest, and for nearly 60
years has relied upon Bonneville for direct power service.

I’m here today also to testify on the JOE bill, S. 1937, on behalf
of Reynolds and six other aluminum companies, all with operations
in the Pacific Northwest.

S. 1937 is a bill to amend the Northwest Power Act. It would cre-
ate a new obligation for Bonneville to sell power to a new customer
class. This new class would be Joint Operating Entities or JOEs,
composed exclusively of existing public agencies that purchase their
power from BPA today. For the small public utilities that would
qualify to purchase from Bonneville as a Joint Operating Entity,
this bill provides some administrative efficiency.

The aluminum companies may ultimately have no opposition to
Bonneville’s selling to JOEs. However, we believe this idea should
not be viewed in isolation but rather as one element in a com-
prehensive reexamination of the Northwest Power Act. The alu-
minum companies believe strongly that Congress should not amend
the Northwest Power Act in a piecemeal fashion. The act is now
20 years old and was never designed for application in a deregu-
lated electric industry. All of the act’s basic assumptions are out of
date because of industry restructuring and the movement by the
States to allow retail access.

S. 1937 would contribute to amending this act little by little with
no contemplation of this larger picture, and we believe this is inap-
propriate, given the ongoing changes in the electric industry.

Many interests affected by the Northwest Power Act, including
the aluminum companies, would like to amend certain sections. We
believe that all parties should work together in a comprehensive re-
vision of the entire act. However, should Congress decide to open

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00097 Fmt 6633 Sfmt 6602 E:\HEARINGS\64033 pfrm08 PsN: 64033



94

the Northwest Act at this time and move S. 1937, we would like
to work with you to repeal the New Large Single Load Provision
in this act.

This New Large Single Load or NLSL clause blocks certain loads
from being served by a local utility and thereby receiving the ben-
efit of Bonneville Power. This provision is preventing the alu-
minum companies from turning to their local utilities for needed
electric supply. Historically, the aluminum companies in the North-
west received electric service directly from Bonneville rather than
from our local utility. The times are changing. Bonneville once sup-
plied all of the aluminum load. They are now planning to serve
only half. As a result of this new BPA policy, in combination with
this outmoded provision in the act, companies are caught in a
Catch-22. BPA is reducing direct service, and this New Large Sin-
gle Load clause prevents low-cost service from our local utilities.

This NLSL clause is just one example of the many elements in
the act that no longer make sense. Again, we believe the NLSL
provision would be best considered in the context of reexamining
the entire Northwest Power Act. But if the subcommittee wants to
open the act now, we would like to eliminate the unfairness of this
provision.

In addition, if the subcommittee decides to approve S. 1937, the
bill should be amended to limit Bonneville’s obligation to sell to
Joint Operating Entities to a term of 5 years. In the light of the
need for reexamining the Northwest Power Act, longer term con-
tracts between Bonneville and Joint Operating Entities may limit
the ability for Congress to make more comprehensive change.

The aluminum companies look forward to working with you and
with the Northwest delegation on a review of the Northwest Act,
and thank you for this opportunity to testify.

[The prepared statement of Steve Waddington follows:]

PREPARED STATEMENT OF STEVE WADDINGTON, NORTHWEST POWER MANAGER,
REYNOLDS METALS COMPANY

My name is Steve Waddington. I am the power manager for the Reynolds Metals
Company in the Pacific Northwest. Reynolds operates two aluminum reduction
plants in the Northwest and for nearly 60 years has relied upon direct power service
from the Bonneville Power Administration (‘‘BPA’’) to operate these electric-inten-
sive facilities. Reynolds’ future viability, and that of the other aluminum companies
in the Northwest, depends on continued access to low-cost power.

I am here to testify regarding S. 1937 on behalf of the following companies: Rey-
nolds, Alcoa Inc., Columbia Falls Aluminum Company, Goldendale Aluminum, Kai-
ser Aluminum and Chemical Corporation, Northwest Aluminum and Vanalco, Inc.
(‘‘the Companies’’). Recently, in response to a request from Representative John D.
Dingell, these Companies joined in a letter expressing our concerns regarding this
proposed legislation. A copy of the letter is attached for your review.

As background, the Northwest aluminum industry employs almost 10,000 North-
west citizens directly and over 30,000 indirectly. The Companies’ direct annual eco-
nomic contribution to the region is estimated at over $3 billion. The aluminum
plants in the Northwest produce 40 percent of the nation’s aluminum, making the
Northwest the top aluminum-producing region in the country. Close to $1 billion
worth of aluminum is exported overseas from the Northwest each year, contributing
substantially to the nation’s balance of trade.

S. 1937 is a bill to amend the Northwest Power Planning and Conservation Act
(‘‘the Act’’). It would create an obligation for the Bonneville Power Administration
to sell power to a new customer class. This new class would be joint operating enti-
ties (or ‘‘JOEs’’) composed exclusively of existing public agencies that purchase
power from BPA today. For the small public utilities that would qualify to purchase
from BPA as a joint operating entity, this bill provides some administrative effi-
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ciency. The Companies may ultimately have no opposition to Bonneville selling to
joint operating entities; however, this idea should not be viewed in isolation, but
rather as one element in a comprehensive reexamination of the Northwest Power
Act.

The Companies strongly believe that Congress should not amend the Northwest
Power Act in a piecemeal fashion. The Act is now 20 years old and was never de-
signed for application in a deregulated electric industry. All of the Act’s basic as-
sumptions are being called into question because of pending industry restructuring
and the movement by state governments into the realm of open and competitive en-
ergy markets. S. 1937 would contribute to amending the Act, little by little, with
no contemplation of this larger picture. We believe this is inappropriate, given dra-
matic changes in the electric industry.

Many interests affected by the Northwest Power Act, including the aluminum
Companies, would like to amend certain sections of the Act. As stated above, the
Companies’ believe that all parties should work together in a comprehensive revision
of the entire Northwest Power Act. On the other hand, should Congress decide to
open up the Regional Act this year and move the JOE amendment, the Companies
believe one of the most important issues for Congressional action would be to elimi-
nate the New Large Single Load (NLSL) provision from the Act.

The New Large Single Load provision blocks any new load of 10 MW or more from
being served by a local public utility and receiving the benefit of BPA’s cost-based
power. Thus, the aluminum Companies—whose loads are all much larger than 10
MW—cannot turn to their local public utility for needed economical power as Bonne-
ville reduces their access to direct service.

This is an anomaly the Northwest Power Act did not, we believe, foresee. The alu-
minum Companies, unlike other industrial consumers in the region, have received
electric service directly from BPA, rather than from their local utility. There were
a number of historical reasons for this direct service relationship with BPA, but
times are changing. Where in the past, BPA supplied 100 percent of the aluminum
load, they are now planning to serve only 50 percent of the load. Although the Com-
panies that signed BPA’s Compromise Approach to supply partial power needs, sup-
port it, it has become apparent that BPA no longer intends to supply the full power
needs of the Companies at cost-based rates. As a result of this new BPA policy, and
in combination with an outmoded provision in the Act, the Companies are caught
in a Catch-22. BPA is reducing direct access to cost-based power while the New
Large Single Load provision precludes meaningful access through a local public util-
ity. Ironically, had BPA not preferred to serve the aluminum plants directly in the
past, these companies would have been served all this time by their local public util-
ities at BPA cost-based rates, just like other industrial loads, and thus would not
be ‘‘new’’ loads blocked off by the NLSL provision.

The NLSL provision is just one example of the many provisions in the Act that
no longer make sense as circumstances change. Again, we believe the NLSL provi-
sion would be best considered in the context of reexamining the entire Northwest
Power Act. However, if the Subcommittee decides to open the Act to amendment,
the NLSL needs to be corrected. It is a matter not just of administrative efficiency
to the Companies (as is the JOE provision to its supporters), but of fundamental
fairness and basic economic viability. To that end, if the Subcommittee decides to
move S. 1937 we would like to work with you to include an amendment eliminating
the NLSL provision.

In addition, if the Subcommittee decides to approve S. 1937, apart from consider-
ation of the overall Act, the bill should limit Bonneville’s obligation to sell to joint
operating entities to a contract term of five years. In light of the need for com-
prehensive review of the Northwest Power Act, longer-term contracts with joint op-
erating entities may prejudge or limit the ability for Congress to make more com-
prehensive changes to the Northwest Power Act.

In the meantime, as Bonneville intends to offer new contracts to its customers in
the near future, the Companies would support language in these contracts to permit
assignment of the purchase obligations to joint operating entities. Public agencies
that are supporters of S. 1937 can individually sign contracts with BPA—as they
always have done—and assign those contracts to a joint operating entity at the time
when future legislation may authorize BPA to contract with a JOE. This assignment
clause will ensure no need for a rush to judgement on this bill without adequate
consideration of this amendment as part of an overall reexamination of the Regional
Power Act.

Thank you for the opportunity to testify. The Companies look forward to working
with you and the Northwest Delegation on a comprehensive review of the Northwest
Power Act. Concurrent with national energy restructuring, it is time for a review
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of all of the Act’s assumptions in the content of an open access, market-based indus-
try.

Mr. SHADEGG. Thank you for your testimony, Mr. Waddington.
Ms. Lynne Kennedy.

STATEMENT OF LYNNE KENNEDY

Ms. KENNEDY. Mr. Chairman, members of the subcommittee and
the full committee, my name is Lynn Kennedy and I’m a hydro-
electric certification program coordinator for the Oregon Depart-
ment of Environmental Quality. I appreciate the opportunity to
speak today to you on behalf of Governor John Kitzhaber and the
Western Governors’ Association.

My testimony today only addresses House Resolution 2335. The
Western Governors’ Association has no position on the other bills,
but some Governors may choose to submit independent written tes-
timony on those bills.

The main point of what I want to tell you today is that the West-
ern Governors’ Association opposes House Resolution 2335. We
think the goals of the bill are laudable, but we don’t believe the bill
will reach those goals. In fact, we think the bill will create less effi-
cient, less equitable government and provide less resource protec-
tion.

Before I go into our specific concerns with the bill, I’d like to talk
some about the reasons that we’re interested in relicensing in the
first place. Western Governors have long recognized the economic
importance of hydroelectric production and supported its develop-
ment. Utilities are valued and essential partners in our goal to
have strong, healthy economies. At the same time, the projects that
are coming up for relicensing were originally licensed 50 or more
years ago when the scientific understandings of natural resource
needs as well as societal values were significantly different than
today. Relicensing is our one attempt to bring those facilities up to
modern day environmental standards, and it’s our one shot for the
next 30 to 50 years to do that.

In the West, over 100 projects will be in relicensing in the next
10 years. Thirteen of those are in Oregon. Some of these projects
have multiple developments and they affect entire watersheds.

Western States are interested particularly in developing and
maintaining balanced, diverse economies while still protecting the
natural resources on which those economies were traditionally
based and those resources which provide the quality of life that we
enjoy. We necessarily view hydropower in a context that includes
other sectors and values. We believe that the Federal Power Act as
amended under ECPA also recognizes that same need to accommo-
date diverse values. We see the Federal Power Act with ECPA as
allowing FERC to balance among various interests by setting a
floor of resource protection that holds some things safe from that
balancing.

The agencies that are given the responsibility to set that re-
source protection floor are the same agencies that set that floor in
other sectors of our economies, for example, agriculture, forestry
and urban development. And this is a key point, is that we need
to look beyond just the energy sector to all the sectors that affect
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our economies. We want to have a level playing field where every-
one provides the appropriate mitigation for their impacts.

Some of the authorities that create that resource protection floor
are best at the State level. In Oregon the Federal and State agen-
cies have collaborated well. We have appreciated the Federal exper-
tise that they bring to the process in areas where we don’t have
expertise, and we’ve particularly appreciated their authority to
backstop our 10(j) fish and wildlife recommendations.

Now I’d like to move on to briefly discuss the reasons that we
oppose House Resolution 2335. First, we believe that the bill will
create duplication and spinning of wheels in government. The bill
requires agencies to evaluate a broad set of criteria, criteria for
which these agencies don’t have the expertise or jurisdiction to
make such evaluations. For example, they’re required to look at
drinking water and air quality. These are areas of expertise that
fall under my agency, the Department of Environmental Quality,
and we don’t think it would be helpful to have the fish and wildlife
agencies making separate, independent assessments of those val-
ues.

Second, the bill requires submittal and justification of conditions
prior to application—to the submittal of a license application. The
conditions really should be based on what’s in the license applica-
tion, so this is kind of putting the cart before the horse and making
agencies do a lot of justification up front that they’ll probably have
to change later when they know what’s actually in the license ap-
plication.

Another example is that the bill requires substantial scientific
evidence—which I think we all agree we want scientific evidence
to be substantial—and then it turns around and it prohibits those
agencies from conducting their own environmental reviews, aside
from what FERC might do. So I think it undermines their ability
to meet the very standards that it specifies.

Our second significant issue with the bill is that it will result in
less resource protection. It explicitly removes that balance—the
floor—by causing the agencies to balance with economics and other
factors. Remember, where there’s no floor, there’s not going to be
equity across sectors. Other sectors may have to pick up the miti-
gation that hydro should justly have had to provide.

Having explained why we oppose the bill, we believe there are
other collaborative efforts that we can support. We’ve talked about
one of those, that’s the Federal agencies task force. EPRI had
brought together some national stakeholder meetings which have
produced some very useful papers. And then the Western Gov-
ernors, National Governors have worked with the NHA and EPRI
to foster conferences to the same goals.

Finally, I’d like to say that Oregon has put together a process in
which our agencies must collaborate and must come out with a uni-
fied position. So even though we sometimes have conflicting man-
dates, we have a way of working that through within the State of
Oregon. We offer that as a model.

This concludes my remarks. Mr. Chairman, once again I thank
you on behalf of Governor John Kitzhaber and the Western Gov-
ernors’ Association for this opportunity to share our views. I’d be
happy to answer any questions.
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[The prepared statement of Lynne Kennedy follows:]

PREPARED STATEMENT OF LYNNE KENNEDY, STATE OF OREGON, OFFICE OF THE GOV-
ERNOR, ON BEHALF OF THE STATE OF OREGON AND THE WESTERN GOVERNOR’S AS-
SOCIATION

Mr. Chairman, members of the subcommittee, my name is Lynne Kennedy. I am
the Hydroelectric Certification Program Coordinator for the Oregon Department of
Environmental Quality. I appreciate the opportunity to appear here today before the
subcommittee on behalf of Governor John Kitzhaber and the Western Governors’ As-
sociation.

The Subcommittee is hearing testimony on a number of bills today related to hy-
droelectric power production. I will be testifying on only one of those bills, HR 2335.
The Western Governors have taken no position on the other bills; Governor
Kitzhaber’s Office may submit separate written comments on S. 1937, which con-
cerns the Northwest Power Act.

The main point that I want to communicate today is that the State of Oregon and
the Western Governor’s Association oppose HR 2335. We believe that while improv-
ing the hydroelectric relicensing process is a laudable goal, the bill will not meet
this goal. In fact, we believe the bill will result in inefficiency, inequity, and undesir-
able loss of natural resource protection.

Before I address specifics of the bill, I’d like to highlight the reasons for our inter-
est in it. Oregon has 13 hydroelectric projects that will be involved in the Federal
Energy Regulatory Commission’s (FERC) relicensing process within the next ten
years. In the West as a whole, the licenses of over 100 hydropower projects will ex-
pire in the same timeframe. Many of these projects include multiple developments,
some of which affect the movement of fish and wildlife populations, quality of habi-
tat, and water quality across entire watersheds.

Western governors have long recognized the economic importance of hydropower
and supported its development—subject to a strong state role. Utilities are valued
and essential partners in the economic development and health of our states. At the
same time, socioeconomic conditions, scientific knowledge, and society’s values have
all changed dramatically in the last fifty years, since those hydropower licenses
were first issued.

We owe it to our citizens to ensure that hydroelectric projects address current
knowledge and public policy concerns. Relicensing may provide the only opportunity
during the next thirty to fifty years to address the effects a hydroelectric facility has
on water quality, fisheries, and other natural resources. Many of these effects were
not understood and were not addressed when the projects were first licensed.

Perhaps the most obvious illustration of the need to re-evaluate the impacts of
hydropower projects is the status of salmon in the Northwest. Today we know that
the cumulative impact of human activities, including hydropower production, has
exceeded the ability of many populations to adapt. Oregon is now working to save
our signature species from a human-caused slide toward extinction.

Western states are interested in developing and maintaining diverse economies,
while protecting the natural resources that traditionally served as the base for both
our economies and our quality of life. We necessarily view hydropower in a context
that includes economic and social values beyond just those related to power produc-
tion. We believe that the Federal Power Act (FPA), as modified by the Electric Con-
sumers Protection Act (ECPA) also recognizes this need to accommodate diverse val-
ues.

The FPA gives FERC responsibility to balance power-related interests, but limits
its ability to ‘‘balance away’’ certain resource protection requirements that are best
evaluated in contexts broader than just power production. Under the FPA, resource
agencies with mandatory conditioning authority set a ‘‘floor’’ of natural resource pro-
tection, above which FERC is free to make economic tradeoffs to ensure an efficient
and plentiful power supply. The agencies who provide the floor for the energy sector
are the same ones who provide the floor for other economic activities such as agri-
culture, forestry, and urban development. This promotes a level playing field across
sectors. To encourage local involvement and decision-making, these authorities are
vested in federal and state agencies according to their respective expertise and geo-
graphic scope.

In Oregon, State and Federal agencies have used their respective authorities in
a collaborative and productive manner. While we haven’t always agreed on every
issue, better outcomes have resulted from our discussions. Oregon state agencies
have relied on specific expertise that the federal agencies bring to the relicensing
table, such as fish passage design and geomorphologic process evaluation, to assist
us in making better recommendations for protection and mitigation measures at a

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00102 Fmt 6633 Sfmt 6621 E:\HEARINGS\64033 pfrm08 PsN: 64033



99

project. FPA Section 18 fishway authority has been a critical federal tool for helping
meet state goals, and Section 4(e) authorities can serve to backstop state rec-
ommendations under FPA Sections 10(a) or 10(j).

I’d like to move on to discuss the reasons we oppose HR 2335. For each reason,
I’ve tried to provide at least one example to illustrate the point.

Contrary to its stated goals, HR 2335 will increase duplication of effort—thereby
increasing inefficiency in government. By way of example, Section 32 requires that
agencies such as NMFS and USFWS consider diverse factors such as economic val-
ues, air quality, irrigation, and drinking water supply when writing license condi-
tions. Unfortunately, these agencies have neither the expertise, nor the information
required to evaluate such factors. There are other agencies who already have re-
sponsibility and expertise to evaluate and condition for those factors. For example,
my own agency, the Department of Environmental Quality, has obtained federal del-
egation under both the Clean Air and Clean Water Acts to protect air and water
quality. We do not believe that it is either practical or useful for other agencies to
make their own independent determinations concerning these issues during reli-
censing.

My second major point concerning HR 2335 is that it promotes waste in govern-
ment by establishing standards, and then creating roadblocks that impede compli-
ance with those standards. For example, among the requirements in Section 32 is
a statement that consulting agencies must take into account the mandatory condi-
tions of other agencies. While this may seem reasonable, the bill later adds a proc-
ess requirement that conditions be submitted to the applicant 90 days prior to the
filing of a license application. At this point in the process agencies cannot know how
the applicant proposes to operate the project under the new license, nor how it
should best be conditioned. Agencies don’t have enough information to determine
their own conditions—much less to conform them to other agencies’ mandatory con-
ditions. The likely outcome is that conditions would have to be written and fully jus-
tified twice, creating extra work with little payoff.

Our third major objection to HR 2335 is perhaps the most important: the bill will
result in inadequate protection of natural resources. By requiring federal resource
agencies to meet untenable process standards and to base their conditions on a bal-
ance of factors outside their expertise and traditional jurisdiction, the bill will great-
ly diminish those agencies’ ability to write defensible conditions. The bill even ad-
dresses the recommendations made by state fish and wildlife agencies under FPA
10(j), making it easier for FERC to simply balance away those recommendations.

In addition, the bill removes the natural resource protection floor I mentioned ear-
lier by including economics as a primary consideration in every resource-protection
decision affected by the bill. This reduces the ability of agencies such as my own
to balance the burden of resource protection across sectors, leaving others to repair
damage caused by the hydropower industry. Where this damage can’t be repaired,
it may deprive future generations of the opportunities and quality of life that is
their proper heritage.

At this point, I’d like to note that there are ongoing efforts to improve the hydro-
power relicensing process within the existing legal framework. These are collabo-
rative efforts that recognize the needs of all participants. There are at least three
such ongoing efforts. (1) Federal agencies and states are participating in workgroups
designed to improve coordination and communication during relicensing. These
agencies are seeking input from a broader stakeholder group formed under FACA
rules to ensure the usefulness of the workgroups’ products. (2) Stakeholders nation-
wide are meeting to resolve issues under the facilitation of the Electric Power Re-
search Institute (EPRI.) These discussions have resulted in a number of useful issue
papers that include recommendations that can be adopted by relicensing partici-
pants. (3) The National and Western Governor’s Associations have worked with
EPRI and NHA to sponsor nationwide and regional conferences to discuss and re-
solve relicensing issues.

Finally, I’d like to mention that the State of Oregon has developed a very success-
ful collaborative approach for participating in hydroelectric reviews that could be a
model for others. The State has designed its water right review to coincide with and
track the FERC relicensing process, with a goal of minimizing effort, and maxi-
mizing shared information. The process was the brainchild of a Task Force that in-
cluded state agencies and a broad range of stakeholders. Oregon’s process respects
differing agency mandates, but ultimately resolves conflicts so that one unified state
position results. We believe that collaboration—not legislation that favors one inter-
est at the expense of others, is the best way to improve the relicensing process.

This concludes my remarks. Mr. Chairman, once again I thank you, on behalf of
the State of Oregon and the Western Governor’s Association, for this opportunity
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to share our views with the subcommittee. I look forward to answering any ques-
tions the committee might have.

Mr. SHADEGG. Thank you, Ms. Kennedy. Mr. Paul Brouha.

STATEMENT OF PAUL BROUHA

Mr. BROUHA. Good afternoon, Mr. Chairman, Mr. Towns. The
Department of Agriculture and the Forest Service have made the
licensing of hydropower projects on national forest system lands a
very high priority. Of the approximately 200 federally licensed
projects due for relicensing in the next 10 years, more than half are
partially or wholly within national forests, while the remainder lie
in watersheds—most of the remainder lie in watersheds that con-
tain national forests.

The Forest Service is responsible for conditions in hydropower li-
censes necessary for the adequate protection and utilization of the
national forest, as stated in Section 4(e) of the Federal Power Act
and the Wild and Scenic Rivers Act, Section 7.

We recognize that hydropower is a valid use of National Forest
System lands. However, without appropriate protections, hydro-
power projects can have adverse impacts upon National Forest Sys-
tem resources; notably, water quality, fisheries, and wildlife.

Since hydropower licenses are for terms of 30 to 50 years, it’s im-
portant that we exercise our conditioning authority as necessary at
the time of licensing to ensure that adequate resource protection
measures are included in the license. The Forest Service is very ac-
tive in this licensing, working with the licensees, other Federal and
State resource agencies, the FERC, and other users of National
Forest System lands to reduce the negative environmental and rec-
reational impacts of hydropower projects and create partnerships
with others that will protect and enhance National Forest System
resources.

In addition, we have created national and regional hydropower
assistance teams led by my colleague, Ms. Janopaul, that facilitate
the involvement of national forests with licensees, National Forest
System stakeholders and other agencies.

The Forest Service is determined to effectively participate in both
alternative and traditional licensing. To date, we have been able to
provide sufficient staff and resources to accept all licensee invita-
tions to participate in collaborative licensing processes.

Along with other Federal agencies, USDA and the Forest Service
are taking an active role in a number of ongoing national processes
mentioned by other people testifying here today. We are aimed at
improving hydropower licensing and industry relationships and
protecting our national resources.

During this year’s review of our regional hydropower programs,
the Forest Service invited licensees and other stakeholders to par-
ticipate and comment on the Forest Service’s performance in hydro-
power relicensing and licensing.

In the interest of good communication and improved hydropower
licensing, the Forest Service ensures three opportunities to com-
ment on its license terms and conditions before such conditions are
finalized. The first opportunity is provided through the FERC li-
censing process when parties to the licensing process can comment
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upon the Forest Service’s preliminary conditions in response to the
license application.

The second opportunity for comments to FERC is upon draft con-
ditions in respond to FERC’s NEPA process. The third opportunity
for comment is offered to the general public and the established
Forest Service NEPA process. To elaborate, this process supple-
ment’s FERC’s NEPA document, provides the Forest Service infor-
mation and analysis record used to develop and support the condi-
tions, and provides the proposed final conditions themselves.

The Forest Service joins in the concerns raised by the Depart-
ment of Interior and NOAA on the bills under consideration. We
also offer the following additional comments. H.R. 2335 would cre-
ate onerous, costly and time-consuming burdens on the Forest
Service that would lead to additional complexity and possible con-
flicts in law and authority. Far from streamlining FERC licensing
process, this bill would create delays, conflicts, confusion, and im-
possible requirements. The bill does not fully recognize the dif-
ferent responsibilities of each agency or the potential impacts of hy-
dropower generation.

The most objectionable proposal was the potential loss of the
mandatory 4(e) conditioning authority. Some of our other concerns
are included in our written testimony, which I’ll just include in the
record with your permission, sir.

On Senate 422, the Forest Service has previously testified in op-
position to this proposal to eliminate protections for National For-
est System resources by removing small hydropower projects in
Alaska from FERC jurisdiction. The bill would significantly impair
the ability of the Forest Service to manage National Forest System
lands and eliminate comprehensive fisheries management in Alas-
ka. The bill creates a confusing configuration of State and Federal
jurisdictions. The Federal Power Act already provides for special
treatment of small hydropower while maintaining the ability of the
Forest Service to protect National Forest System resources.

Senate 1236, H.R. 1262, and H.R. 3852 provide for special ex-
emptions for particular hydropower projects, and the Forest Service
objects to such measures, sir.

Thank you, and I’d be happy to answer questions.
[The prepared statement of Paul Brouha follows:]

PREPARED STATEMENT OF PAUL BROUHA, ASSOCIATE DEPUTY CHIEF, NATIONAL
FOREST SYSTEM, FOREST SERVICE, U.S. DEPARTMENT OF AGRICULTURE

Good morning Mr. Chairman and members of the Subcommittee. I appreciate the
opportunity to testify regarding hydropower legislation currently under your consid-
eration. My name is Paul Brouha, Associate Deputy Chief for the National Forest
System. With me is Mona Janopaul, National Hydropower Program Manager.
Background

The Department of Agriculture and the Forest Service have made the licensing
of hydropower projects on National Forest System (NFS) lands a very high priority.
Of the approximately 200 federally licensed projects due for relicensing in the next
ten years, more than half are partially or wholly within national forests, while most
of the remainder lie in watersheds that contain national forests. The Forest Service
is responsible for conditions in hydropower licenses ‘‘necessary for the adequate pro-
tection and utilization of—the national forest (Section 4(e) Federal Power Act
(FPA)), and Wild and Scenic rivers (Section 7, FPA).

We recognize that hydropower is a valid use of NFS lands, however, without ap-
propriate protections hydropower projects can have adverse impacts upon NFS re-
sources, including water quality, fisheries, and wildlife.
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Since hydropower licenses are for terms of 30 to 50 years, it is important that
we exercise our conditioning authority, as necessary, at the time of licensing to in-
sure that adequate resource protection measures are included in the license. The
Forest Service is very active in these licensings, working with the licensees, other
federal and state resource agencies, the Federal Energy Regulatory Commission
(FERC), and other users of NFS lands to reduce the negative environmental and
recreational impacts of hydropower projects and create partnerships with others
that will protect and enhance NFS resources.

In addition, we have created national and regional Hydropower Assistance Teams
that facilitate the involvement of the national forests with licensees, national forest
system stakeholders, and other agencies. The Forest Service is determined to effec-
tively participate in both alternative and traditional licensings. To date, we have
been able to provide sufficient staff and resources to accept all licensee invitations
to participate in collaborative licensing processes.

Along with other federal agencies, USDA and the Forest Service are taking an
active role in a number of ongoing national processes that are aimed at improving
hydropower licensing, industry relationships, and protecting our natural resources.
National processes include the Interagency Task Force and its Federal Advisory
Committee, as well as the hydropower-industry sponsored Electric Power Research
Institute’s National Review Group. In addition, many of our staff have met with var-
ious members of the hydropower industry and attended industry conferences around
the country. During this year’s review for our regional hydropower programs, the
Forest Service invited licensees and other stakeholders to participate and comment
on the Forest Service’s performance in hydropower licensing.

In the interest of good communication and improved hydropower licensing, the
Forest Service ensures at least three opportunities to comment on its license terms
and conditions before such conditions are finalized. The first opportunity is provided
through the FERC licensing process when parties to the FERC licensing can com-
ment upon the Forest Service preliminary conditions in response to the license ap-
plication. The second opportunity for comments to FERC is upon draft conditions
in response to FERC’s NEPA process. The third opportunity for comment is offered
to the general public in the established Forest Service NEPA process.

HYDROPOWER BILLS

The Forest Service joins in the concerns raised by Department of the Interior and
NOAA on H.R. 2335, H.R. 1262, H.R.3852, S.422, and S.1236 and defer to their posi-
tions on these bills. We also offer the following additional comments on these bills.
H.R. 2335

H.R. 2335 would create onerous, costly, and time-consuming burdens on the For-
est Service that would lead to additional complexity and possible conflicts in author-
ity and law.

Far from streamlining or improving the FERC licensing process, this bill would
create delays, conflicts, confusion and impossible requirements. The bill does not
fully recognize the different responsibilities of each agency or the potential impacts
of hydropower generation. Some of our specific objections include:

Section 32(b)
Section 32(b) would eliminate consideration of measures necessary for the

protection of NFS resources, and instead direct the Forest Service to consider
issues outside its realm of expertise and outside NFS lands, e.g., economic and
power values, electricity generation, capacity and reliability, air quality, flood
control, and compatibility with other agencies’ terms and conditions. Forest
Service analyses would also be duplicative of other resource agencies and FERC
analyses. The bill would undermine Forest Service authority over NFS lands
and introduce a possible conflict between the FPA and Federal Land Policy and
Management Act that was resolved by Congress in the 1992 amendments to the
FPA.
Section 32(c):

Section 32 (c) would require that each condition proposed by the Forest Serv-
ice or other agencies be subject to ‘‘appropriately substantiated scientific re-
view.’’ This proposed standard is nebulous and untested. In contrast, the cur-
rent standard for determining the adequacy of conditions and recommendations
in licenses is whether they are supported by ‘‘substantial evidence,’’ and is well-
settled in law. The Forest Service makes science-based decisions, and we must
retain the final decision-making authority and comport with individual Forest
Plans when issuing mandatory terms and conditions designed to protect NFS
resources.

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00106 Fmt 6633 Sfmt 6621 E:\HEARINGS\64033 pfrm08 PsN: 64033



103

Section 32(e):
Section 32 (e) would require that agencies issue their terms and conditions

before the licensee has filed its application. An agency cannot adequately assess
conditions appropriate for a license before the license application is filed. Based
upon each license application, the Forest Service creates specific terms and con-
ditions for that hydropower project. The responsibility to manage NFS lands
cannot be delegated to any other entity by creating an additional reviewing au-
thority over Forest Service conditions. As the Ninth Circuit Court of Appeals
has observed, if the license applicant desires to construct or operate a hydro-
power project on NFS lands, the applicant should rightly answer to the Forest
Service.

This Section would also delay licensing by adding a six-month appeal process
(before an administrative law judge or other independent reviewing body) prior
to the finalization of agency conditions and separate economic analysis by FERC
of each term and condition. This Section would open the door to significant
harm to NFS resources by reducing mandatory conditions regarding fish, wild-
life, habitat, and other resources to mere recommendations if the independent
reviewer takes more than 180 days to complete the review. Finally, this Section
would duplicate the appeal process available to the general public under the
Forest Service NEPA process.
Section 6:

This section is unnecessary. Under the FPA, when FERC is considering an
exemption from licensing for a small hydropower project, the Forest Service is
allowed to participate and condition the exemption so as to protect NFS re-
sources. These existing FPA provisions regarding exemptions for small hydro-
electric projects are sufficient and further study of a separate licensing process
for such facilities is not warranted.

If a study were conducted and a new procedure for licensing small hydro-
power projects were enacted into law, the Forest Service would oppose any pro-
cedure that would diminish our role in the protection of NFS resources under
such licensings

S. 422:
The Forest Service has previously testified in opposition to this proposal to elimi-

nate protections for NFS resources by removing small hydropower projects in Alaska
from FERC jurisdiction.

This bill would significantly impair the ability of the Forest Service to manage
NFS lands, and eliminate comprehensive fisheries management in Alaska. The bill
creates a confusing configuration of state and federal jurisdictions. As stated above,
regarding Section 6 of H.R. 2335, the FPA already provides for special treatment
of small hydropower while maintaining the ability of the Forest Service to protect
NFS resources.
S. 1236 and H.R. 1262, and H.R. 3852:

These bills provide for special exemptions for particular hydropower projects, and
the Forest Service objects to such measures. The Forest Service NEPA process pro-
vides for public participation and timely environmental analysis. By extending a
construction period or eliminating licensing altogether, Congress would be impairing
the public’s opportunity to participate in the process and to receive electric power
from a more efficient licensee. Such extensions take the matter beyond the scope
of the original environmental review, and may lead to conflicts with ESA and other
statutory obligations. Eliminating applicability of FPA to a non-federal hydropower
project, as proposed in H.R. 3852, defeats the FPA’s purpose of development of the
waterway and protection of its resources.

Thank you. I would be happy to answer any questions.

Mr. SHADEGG. Thank you for your testimony. And before we
move to questioning, I’d like to ask unanimous consent that state-
ments submitted by stakeholders be made a part of the record.
Without objection, so ordered. And questions submitted by our col-
league, Mr. Dingell, to stakeholders on S. 1937 and the response
to those questions also be made a part of the record. Without objec-
tion, so ordered.

Let’s begin by turning to Mr. Towns for his questions.
Mr. TOWNS. Let me—first of all, let me begin by asking—we’ve

heard a lot of talk about task forces. You’ve heard a lot of talk
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about the task force this morning. How many of you feel com-
fortable just moving forward with the task force?

Mr. LYNCH. Mr. Towns, I’ll try that one first. The task force may
be a good process and it may come up with some good results, but
in the meantime, we’re licensing projects.

Mr. TOWNS. Right.
Mr. LYNCH. And we can’t wait that long.
Mr. MURPHY. And just on behalf of all the members of the Na-

tional Hydropower Association, we do support that task force and
we want that to move forward. Do we think it will do all the things
that this legislation will do? No, it won’t. And do we know when
it will get done or what we will exactly accomplish? We don’t know
that at that point. We think this legislation remains a very impor-
tant facet as well as the task force, but neither one of them will
work alone.

Mr. TOWNS. Thank you.
Mr. FAHLUND. As a member of the Federal advisory to that task

force, I’d like to respond. I do think that the task force won’t do
all of the things that are in this bill, and that’s precisely why I
think it’s a good avenue, because I think that what this bill does
is effectively creates unnecessary and additional process, whereas
it doesn’t actually get at the heart of the matter in some instances.

There is a need, I think——
Mr. TOWNS. Could you be specific?
Mr. FAHLUND. Sure. I believe that there is a need to create some

certainty of process within relicensing, and I think that there are
ways that the Federal agencies can do that, and they are, I believe,
moving in that direction through the task force.

I think that we’re going to see some products coming out of that
task force in the next several months that are going to result in
some significant improvements in terms of creating certainty of
process, in terms of how conditions are developed, and as well as
giving the public an opportunity to at least have some input on
how those conditions are developed. I don’t believe that anything
coming out of the task force is going to lead to any guarantee of
profitability of projects. I don’t believe that anything coming out of
the task force is going to give industry the ultimate in assurance
that every project is going to make it through without some prob-
lems.

This is a very complicated process, and we are inevitably going
to run into projects where there are stumbling blocks. The indi-
vidual unique characteristics of all of these river resources and all
of the stakeholders involved necessitate complexity. It’s almost an
inevitability. And that’s why we grant 50-year licenses for these
projects; 30 to 50-year licenses for these projects. That’s—these in-
dustries dominate——

Mr. TOWNS. But it takes 30 years to get it.
Mr. FAHLUND. In fact, actually, the 30 years to get it is as much

upsetting—at least as upsetting to me as it is to anyone here. As
a representative of the environmental community, we sit year after
year with projects that are beyond expiration that receive annual
licenses of status quo terms and conditions. That status quo condi-
tion basically prolongs harm to the environment, because we don’t
upgrade those projects. Now, that’s not to say that industry is the
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only one to blame in that instance. But it is an incentive not to
move forward and not to meet environmental responsibilities.

Mr. TOWNS. You know, I hear all these horror stories, you know,
and that’s the reason why I keep asking about this task force, you
know, because I keep getting this, you know. And I’m certain
there’s probably a lot of you sitting there probably have some hor-
ror stories that you could tell. I wish I had the time to tell you a
horror story and you tell your horror story. I wish I could go down
the line.

Mr. FAHLUND. We probably could all come up with horror stories
I’m sure. But I think it’s also important to remember that a lot of
the horror stories that you hear are really relics of the past. Things
like Cushman, for instance, the Cushman project, which is the 30-
year relicensing. That started 30 years ago. It was a morass. No-
body benefited from that. It’s in court today. It’s not doing any—
none of that did anybody any good. But we’ve learned a lot since
then, and I think we’re on a trajectory to make some real improve-
ments. I think we’re actually working well with industry for the
first time in most folks’ memory. And I think that a lot of this can
jeopardize those efforts.

Mr. TOWNS. And I don’t know. I mean, I could go on. Just re-
cently a project in Wisconsin, where it was moving along. All of a
sudden the State came into the picture in Section 401 of the Clean
Water Act, and now that’s a mess. I mean, so it’s one thing after
another. So, I mean, you know——

Mr. BROUHA. Mr. Towns, may I address your question, sir?
Mr. TOWNS. Sure. You can.
Mr. BROUHA. The Forest Service is committed to that process

with the interagency task force. That said, however, we feel the
FERC needs to be more forthright in addressing our concerns with
respect to modification of the NEPA process so that we could get
out of the NEPA business and they could effectively address our
concerns in their process. And I’d be pleased to discuss that at
greater length with you. And I believe Ms. Kennedy has a follow-
up.

Ms. KENNEDY. You asked if people actually think the task force
activities will result in the necessary changes. I think they have
high potential to do that. My experience is that actually the folks
in our—that work in hydropower in Oregon have similar goals to
ours. They really do want to protect the resource. And yet, com-
monly, you know, we come up against roadblocks, and it’s more of
the timing, the scheduling of things, and just the opportunity to
have discussions that is lacking. And I think these Federal task
forces are going to address those types of issues so that we can in
fact get on the ground and resolve them.

I sit on the State Mandates Task Force, which is one of the sub-
groups of the Federal task force. And we recently came out with
a document which is just our first, which is looking at how can
States write conditions in a way that will be actually
implementable and enforceable by FERC. And we just produced a
document. The FACA looked at that and thought that it was really
helpful. So I think that’s an example of ways that this task force
actually is furthering the process and will make it far more effi-
cient.
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Mr. MURPHY. Mr. Towns, Mr. Chairman, may I just respond
again?

Mr. TOWNS. Yes.
Mr. MURPHY. A couple things that have come up here that I’d

like to clarify. One is whether these horror stories are old horror
stories. You heard Mr. Lynch speak today about the North Umpqua
project. That is not a 30-year-old story. That is a story that has oc-
curred within the past few months. And if you go through my testi-
mony, when you look at the stories that we’ve talked about, these
are not old stories. These are stories that have been occurring with-
in the past year. Do I think we’re making progress on some fronts?
Sure. But do I have enough trust that we don’t need some other
things? No, I don’t. We do need these other things.

The other thing I do want to point out is when people talk about
delays, appreciating that the delays are for various causes, there
is absolutely no truth to the fact that a licensee has an incentive
to delay the issuance of a license. With deregulation happening, li-
censees are trying to sell projects. New owners are coming in who
are becoming generators rather than your typical old-style utility.
And for a generator to delay the issuance of that license only does
one thing to that project—it lowers the price and the value of that
project, because no one wants to buy a project that has the ques-
tionable issues in front of it that a project in the middle of reli-
censing does.

Also as a project continues to sit on the books, and we continue
to look at more things, more millions of dollars are spent looking
at more and more issues until the licensee finally gets to a point
where it knows what it’s going to do. So these licensees are very
interested in getting those licenses issued.

Mr. TOWNS. Thank you very much, Mr. Chairman.
Mr. SHADEGG. Okay. We can have a second round of questioning

if you want. And let me ask a series of questions. First of all, Ms.
Kennedy, I want to—you testified on behalf of the Western Gov-
ernors’ Association. Did they—how did they reach their decisions?
Is this a unanimous position of all of the Western Governors?

Ms. KENNEDY. My comments here reflect a position that was de-
veloped I believe at the end of the 1980’s and then renewed more
recently. And it was a fairly——

Mr. SHADEGG. Wait, wait, wait, wait. It’s a position that was de-
veloped at the end of the 1980’s?

Ms. KENNEDY. Right. And then——
Mr. SHADEGG. On Mr. Towns’ bill, which was introduced——
Mr. TOWNS. Just recently.
Mr. SHADEGG. I’m having a little trouble here.
Ms. KENNEDY. I was speaking more generally. There was a gen-

eral position on hydropower and resource protection done in the
late 1980’s. And then more recently, there was a Western Gov-
ernors’ position on—I believe on the Craig bill, which is very simi-
lar to this one.

Mr. SHADEGG. But not on Mr. Towns’ bill?
Ms. KENNEDY. I believe it’s the same bill.
Mr. TOWNS. What? I’m sorry? No.
Mr. SHADEGG. Is that S. 422?
Ms. KENNEDY. I don’t know the number of that.
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Mr. SHADEGG. So you’re not sure if it was on Mr. Towns’ bill or
not? You think maybe it was, but you’re not sure?

Ms. KENNEDY. My understanding was that it was the same bill.
It is the same bill. I’m getting feedback that it’s the identical bill.

Mr. SHADEGG. Can I—now can I get to my question? Is this a
unanimous position of the Western Governors’ Association, or is
this a staff position that they’ve reviewed? Is it a unanimous deci-
sion of the Western Governors? To oppose Mr. Towns’ bill?

Ms. KENNEDY. I don’t know how that decision was arrived at.
Mr. SHADEGG. Okay.
Ms. KENNEDY. I can get back to you on that.
Mr. TOWNS. Is anyone on the task force, any of those Governors

on the task force?
Ms. KENNEDY. On the Federal task force?
Mr. TOWNS. Yeah.
Ms. KENNEDY. There are State representatives on there who re-

port to their Governors, but no Governor is actually on that task
force. It’s more a staff level task force.

Mr. SHADEGG. Thank you very much. Let me turn to Mr.
Fahlund and Mr. Murphy. And Mr. Fahlund, I wanted to ask you
a question. As I can tell the testimony, as I understand the testi-
mony, there is a dispute over the degree of reduction in hydropower
as a result of the relicensing process. Mr. Murphy has indicated he
believes it’s 8 percent or at least that amount. And you’ve indicated
in your testimony that it’s 1 percent. But it’s a dispute over the re-
duction in the electrical—in the generating capacities or process of
the relicensing. Is that right?

Mr. FAHLUND. Yeah. I guess there is a dispute in what number
is most appropriate.

Mr. SHADEGG. Okay. I want to ask you. I would certainly agree
with the concept that in the relicensing process, it could be that
you would look at environmental impacts of a particular project in
a particular location and decide, you know, there are more nega-
tives here than positives, so we’re going to shut that one down in
order to mitigate the environmental impact. That’s a plausible cir-
cumstance. My question of you is, a series of questions. No. 1, it’s
my understanding that there are literally hundreds if not thou-
sands of hydro—of dams across America where there is no turbine,
and yet there could be. The dam’s already there, but no one ever
built a turbine.

Second, there is a category of dams where there is a turbine or
turbines, but not as many turbines as could be present. And third,
there is a category of dams where you have an older, inefficient
turbine which could be replaced with a newer, more efficient tur-
bine.

If Congress accepts the premise that some dams, upon examina-
tion, are causing—and some hydropower producing plants—are
causing more environmental damage than the benefit they’re pro-
ducing, would—and so therefore should be shut down—would
American Rivers and the others that you represent support the ad-
dition of hydroelectric generating capacity either at existing dams
where there is no generating capacity or where there’s less gener-
ating capacity than there could be, or where we could put in more
efficient generating capacity?
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Mr. FAHLUND. I guess I’d like to respond first by stressing some-
thing, and that is that we by no means seek removal or decommis-
sioning of all hydropower. In fact, it’s a rare instance where we ac-
tually seek decommissioning of hydropower. But that said, I think
your point is a good one actually. I think given that there is actu-
ally—there are many sites across the country where there is either
no capacity or there’s underutilized capacity or perhaps just ineffi-
cient capacity, I’ll address the second two first of all.

Where there’s older, inefficient turbines, relicensing—oftentimes
licensees will put in new turbines at that time, or they’ll rewind
old turbines and they will do upgrades and things of that nature
that basically improve the efficiency of those projects. And provided
that the environmental considerations of—the impacts of those
changes are considered in doing that, I have no objection to it.

I think that with respect to the thousands of dams without hy-
dropower across the country, I think it’s necessary to take a look
on a case-by-case basis. There is one company out there that I’m
aware of that has applied for preliminary permits on 160, 170
Army Corps-owned lock and dams, particularly in throughout the
Midwest, and while we don’t have a good understanding of that
technology just yet, I have no objection per se in building capacity
where it’s the environmentally responsible thing to do.

Mr. SHADEGG. In your answer to those, you said ‘‘I have no objec-
tion.’’ I assume you were testifying on behalf of American Rivers?

Mr. FAHLUND. I am. I am speaking for American Rivers.
Mr. SHADEGG. Let me ask you another question. Has American

Rivers ever supported an expansion or increase in hydropower ca-
pacity under any of those three circumstances in the past?

Mr. FAHLUND. Not to my—I have no idea, and I can get back to
you with an answer to that question to the best of my ability, but
our records are a little fuzzy when it gets back into the 1970’s.

Mr. SHADEGG. I would like to know that. As you well know, I
have some legislation trying to encourage the development of hydro
in the future because it is clean, and my goal is not to damage the
environment, my goal is to look at, particularly where we have ex-
isting dams. I mean, you get pretty radical if you say, well, we’ll
build a dam today. But when we have existing dams where we’re
not producing power——

Mr. FAHLUND. Sure.
Mr. SHADEGG. Let me——
Mr. FAHLUND. And might I add that I don’t necessarily have ob-

jection to supporting further development as long as the environ-
ment is adequately protected.

Mr. SHADEGG. I guess that’s where the rub comes.
Mr. FAHLUND. Pardon me?
Mr. SHADEGG. I guess that may be where the rub comes.
Mr. FAHLUND. Perhaps.
Mr. SHADEGG. We can’t go at great length, but I do want to ask

another point that—I believe Mr. Grimm raised a very interesting
point, and that is, he talked about two things, really. One, the
question of having the law distinguish between the relicensing
process that applies to very large hydro plants and the relicensing
process that applies to a very small process, or a small plant. And
it seems to me that that makes a great deal of sense.
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And then the second point that he raised—and I guess, Mr.
Grimm, I’ll give you a chance to expand on this—but I’d like to
hear Mr. Fahlund’s testimony on it. The second point he raised is
the concept of in-stream generation, where you put a very small
generator into a stream. You don’t even build a dam. You just cap-
ture Mr. Newton’s concept, as Mr. Markey talked about earlier, and
yet—and yet, because of the cost of licensing such a facility, you
make that impossible. And I guess I’d be interested in getting first
of all your position on those two issues and then allow Mr. Grimm
to comment.

Mr. FAHLUND. Well, let me say that FERC currently has a proc-
ess to address small projects; projects in fact of five megawatts or
less, and that’s FERC’s exemption.

Mr. SHADEGG. Does that take the Forest Service out of the proc-
ess or——

Mr. FAHLUND. No it does not. What it does is it in fact—agencies
are given the—well, a licensee is required to accept the terms and
conditions of State and Federal agencies, as I understand how ex-
emptions work. They’re required to accept those terms and condi-
tions on their face, and they can then operate in perpetuity. There’s
not a relicensing or reexemption process. And as long as they ac-
cept those reasonable terms and conditions, then that’s effectively
how it works, as I understand it.

Now, in an instance where we had described to us a propeller at
the base of a river, for instance, no dam involved, my suspicion is
that the agencies would have virtually nothing to say about those
sorts of projects. I can’t imagine that there would be a whole lot
to be said in that instance.

However, let me also say that just because a project is small does
not mean that its impacts are small—are equally small. There can
be relatively large impacts for relatively small projects. And I think
what’s important here is that we recognize that size doesn’t really
factor into this. I almost said something that I really didn’t want
to say, but——

Mr. SHADEGG. Mr. Grimm, I have my own response, but why
don’t I let you respond.

Mr. GRIMM. Well, we—the numbers I testified to of over $1 mil-
lion on projects under five megawatts was using the accelerated.
Lord only knows what it would have been on the regular basis. It’s
the process. The process drags out several years. There’s plenty of
time for input and output. A lot of the agencies are late. We had
an excellent working relationship with the Forest Service on our
projects on Forest Service land. They weren’t the problem. It was
the multitude. We did essentially three or four different public
scoping meetings because the Forest Service had different NEPA
requirements than FERC had. It’s the process that’s broken.

Mr. SHADEGG. Does Mr. Towns’ bill address this issue?
Mr. GRIMM. I can testify in support of S. 422. Mr. Towns’ bill is

very interesting to us. But we’re out of our league here. We want
to build new, small hydro to replace fossil fuel. We do not want to
play——

Mr. SHADEGG. I like that idea myself, as you know.
Mr. GRIMM. We can’t afford, on behalf of our customers, to play

at this level. That’s why we’re proposing some alternative process

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00113 Fmt 6633 Sfmt 6602 E:\HEARINGS\64033 pfrm08 PsN: 64033



110

that it would allow more local representation by moving—not for-
saking—if it was on Forest Service property, we would still need
a special use permit issued by the Forest Service. So the Federal
guidelines would be there. But we would have it locally where we
can control the costs and make the licensing and permitting costs
proportionate to the benefit and the size and the impact of the
project. So we’re kind of taking a different tact.

Mr. SHADEGG. I think Mr. Murphy is dying to make a comment,
as is Mr. Brouha, and we have a vote on, and the chairman’s re-
turned. So, Mr. Chairman, I guess I’ll leave it at your will. Mr.
Murphy.

Mr. MURPHY. As you point out, there are almost 80,000 dams in
this country. There are 2,400 with hydroelectric added. That’s a
sizable difference between those two groups of dams. There’s a siz-
able opportunity there. If the current system was encouraging
small projects to be built, you would be seeing it happen, but it’s
not happening. And it’s not happening because of what was just
talked about, because the process does not distinguish. Mr. Towns’
bill does ask that it be studied and that a proposal be put forward
for smaller projects. But at this point, we’re not seeing development
of new hydro, whether it’s large or small. And when there’s 80—
77,000 dams in this country that do not have hydroelectricity
added, we certainly wouldn’t expect that we’re going to take a siz-
able portion of that. But are there some there that are going to be
benign to the environmental—negative environmental impacts? We
would have to believe so.

Mr. SHADEGG. Mr. Brouha?
Mr. BROUHA. I’d like to follow up a little bit about the NEPA

process requirements that we have that are different from FERC’s
and the reason behind that.

We do a separate NEPA process on our 4(e) conditions because
the NEPA process for the Forest Service is open to the public and
all users of the national forests. It’s a final agency action. It’s sub-
ject to appeal. And we feel that this process is necessary in order
to provide the legally defensible documentation of the scientific and
management basis for these terms and conditions, these mandatory
conditions.

The FERC NEPA document only presents the conditions without
the supporting rationale. And a lot of times we—well, we do all the
time provide that supporting rationale. At FERC, they just don’t
choose to include it. Hence, the commissioners don’t have any basis
for their subsequent decision because they can’t see the rationale.
If there’s subsequent court proceedings, that’s also obscured from
their view.

Mr. SHADEGG. I take——
Mr. BARTON. We’re going to have to adjourn this hearing in the

next two to 3 minutes.
Mr. SHADEGG. I take it that you do not approve of the precondi-

tioning that Mr. Lynch referred to and do not think that was an
appropriate—if it occurred—that that was an appropriate exercise
of Forest Service authority?

Mr. BROUHA. Well, we don’t know the conditions on the ground
of what’s proposed, sir. And as a result——
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Mr. SHADEGG. Well, I think Mr. Lynch’s position is that at 6
months—how many months into the process? Eighteen months into
the process, the Forest Service walked in and said, we’re only going
forward if you shut down a dam.

Mr. BROUHA. Let me point out, sir, that that was part of a con-
fidential settlement discussion which was largely informal.

Mr. BARTON. We’ll keep it a secret, I promise you.
Mr. BROUHA. What I mean, they walked off the table. And in-

stead of advancing through that process to this level, the Wash-
ington level, they chose to go public.

Mr. SHADEGG [presiding]. Mr. Lynch, did you want to respond?
And then I guess we have to adjourn.

Mr. LYNCH. I’m not sure it was—well, we did walk from the
table, but we felt, to add to the metaphors, we felt like we had a
gun to our head. We didn’t have much of a choice. And I guess I’d
just leave it at that.

Mr. BROUHA. We’re hopeful we can fix this problem.
Mr. LYNCH. And we are, too.
Mr. SHADEGG. I’d like to——
Ms. KENNEDY. If I could just add one thing. I actually sat on that

negotiating settlement team. And there was a working document,
a working model for how the relicensing would proceed that in-
cluded a lot of conditions for 2 years, and that working model in-
cluded removal of the dam in question. It was only after that 2-
year period and a change in staff with PacifiCorp that the company
made it apparent that that working model wasn’t acceptable. So I
think it would have been incumbent upon the applicant to have
had an alternative model that was acceptable also being developed.
I just wanted to say that there are two sides to this issue.

Mr. BARTON. We rarely get issues that have two sides to them.
Mr. SHADEGG. At the risk of making you miss a vote——
Mr. BARTON. Well, you’re not. I’m going to take back over the

gavel.
Mr. SHADEGG. Thank you, Mr. Chairman.
Mr. BARTON. I’m going to thank everybody. We’re going to have

some written questions. I have several that I wanted to ask, but
Hydro Man was doing such a good job.

And he’s to be commended for being here when apparently no
other member was here.

We are going to work with the minority to see if we can develop
some consensus positions to go to mark-up in the next 6 weeks on
some of these bills. So I would encourage you to look at the bills
that are pending, get with your congressman or congresswoman or
somebody that you consider friendly to your position on the com-
mittee if you don’t have a direct congressman from your area and
offer constructive suggestions on how to improve them so that you
could support them.

Mr. SHADEGG. I would like to thank all the witnesses. And I do
think we can continue this dialog and work together.

Mr. BARTON. You’ve got to bang the gavel. The hearing is ad-
journed.

[Whereupon, at 1:27 p.m., the subcommittee was adjourned.]
[Additional material submitted for the record follows:]

VerDate 11-MAY-2000 11:36 Oct 26, 2000 Jkt 010199 PO 00000 Frm 00115 Fmt 6633 Sfmt 6602 E:\HEARINGS\64033 pfrm08 PsN: 64033



112

STATE OF ALASKA
OFFICE OF THE GOVERNOR

March 29, 2000
The Honorable JOE BARTON
Energy and Power Subcommittee
United States House of Representatives
2125 Rayburn House Office Building
Washington, DC 20515-6115

DEAR REPRESENTATIVE BARTON: The State of Alaska supports S. 422 which would
offer the state the opportunity to assume jurisdiction over licensing hydroelectric
projects of five megawatts or less. Development of small hydroelectric projects is
critical to the economic development of our state. Of the 29 hydropower projects sup-
plying power to public utilities in Alaska, 17 are five megawatts or less in size.

Small hydro is especially important in rural Alaska where the cost of other energy
sources is high and the resulting availability of power can be limited. The only prac-
tical alternative in many rural villages is small-scale diesel generation, which can
also create undesirable environmental impacts. Where hydropower generation is fea-
sible, it offers reliability unmatched by other currently available alternatives. Unfor-
tunately, the financial feasibility of many small hydroelectric projects is impeded by
the relatively high cost and lengthy process it takes to license these plants under
the existing Federal Energy Regulatory Commission (FERC) regulatory regime.

Alaska’s rural electrical production is unique. Over 150 villages in Alaska are iso-
lated from any larger electrical grid, and each village is supplied with power almost
exclusively from its own diesel generators. The cost of power in these communities
is very high. Median residential rates are between 40 and 45 cents per kilowatt-
hour, which is four to five times the average elsewhere in the United States.

Small hydro projects can help reduce these rates if the projects can be built eco-
nomically. For example, at King Cove, Alaska, which is a remote community of 900
people in the Aleutian Islands, an 800-kilowatt hydro project completed in 1995 not
only reduced costs but provides cost stability over the long-term by displacing most
of the utility’s diesel generation. Similar long-term benefits are expected from the
new 825-kilowatt Tazimina hydro project, which serves a remote population of 450
people who live about 200 miles from Anchorage.

My Administration requires that development be done right. We apply this stand-
ard equally to hydroelectric development. For example, every hydroelectric project
must also protect fish and wildlife. In the past, we have worked closely—and suc-
cessfully—with the FERC to ensure minimal environmental impacts and to consider
the cumulative impacts of development. It is critical this cooperation continues
under S. 422 as well.

The State of Alaska is not presently able to assume exclusive authority to author-
ize small hydroelectric projects, because state law does not provide a regulatory re-
gime for project review, monitoring, or licensing of these projects. We feel such a
framework must be in place at the state level before the State of Alaska could apply
to the Secretary of Energy to take jurisdiction. The regulatory framework needs to
include regulations to ensure proper project design and construction, and to protect
fish and wildlife populations at least as well as under existing federal law. Present
FERC authority is broader than that held by the state, in that FERC may assert
jurisdiction over watersheds, while the regulatory authority of the Alaska Depart-
ment of Fish and Game is confined to the area between stream banks.

In addition to the lack of a state regulatory regime, the state has established no
appropriate funding mechanism to support small hydro licensing and monitoring.
Such a funding mechanism could be either a direct appropriation or based on a user
fee system.

Again, the state appreciates the opportunity to express its support of S. 422. Al-
though we desire the benefits this legislation offers, it is important to state clearly
we are not currently in a position to implement the option that this legislation
would present to Alaska.

Sincerely,
TONY KNOWLES

Governor
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CONGRESS OF THE UNITED STATES
HOUSE OF REPRESENTATIVES

March 29, 2000
The Honorable JOE BARTON
Chairman
House Commerce Subcommittee on Energy and Power
2125 Rayburn House Office Building
Washington, D.C. 20515

DEAR MR. CHAIRMAN: I would like to thank you for the opportunity to submit a
statement today on behalf of my legislation, H.R. 1262. I believe this bill is a com-
mon-sense solution to a costly, bureaucratic and controversial regulatory process re-
quired for the re-licensing of a small hydroelectric dam in my district.

The regulatory process and scrutiny hydroelectric dams undergo to be re-licensed
by the Federal Energy Regulatory Commission (FERC) was brought to my attention
by the small community of Hart, Michigan. In a meeting with members of the Hart
City Council and the city manager, I was dismayed to learn of the extravagant
costs, environmental scrutiny and time this rural city faces as part of the FERC re-
licensing process. This process will cost the community an estimated $400,000-
$600,000 and take three to five years for completion. For that reason, I introduced
H.R. 1262, to provide that existing facilities located on the Pentwater River in
Michigan are not required to be licensed by the Federal Energy Regulatory Commis-
sion under part I of the Federal Power Act. I feel this legislation represents a rea-
sonable attempt to alleviate the unnecessary environmental scrutiny and costs asso-
ciated with the FERC re-licensing process.

The Hart Dam which serves a predominately rural community, generates about
2 percent of the city’s electrical power and has contributed to the creation of the
Hart Lake. The lake has created millions of dollars in surrounding development and
lakefront property for the community. The generation of hydropower provides inex-
pensive, efficient and environmentally safe energy for 1,300 residents of Hart.

The prospect of breaching the Hart Dam or requiring costly environmental struc-
tures looms heavily over the city as environmental groups weigh in and scrutinize
all operations of the dam. The city is subject to finance all studies related to the
ecological and recreational impacts from environmental groups that are adamant
about tearing down hydropower dams. Dismantling the Hart Dam would be cata-
strophic to the developments and property values surrounding the Hart Lake, not
to mention the cost passed onto consumers for the loss of energy generation from
the hydropower plant.

I am frustrated by the prospect of complications in the re-licensing process for city
of Hart, despite the fact the dam was rebuilt just more than 10 years ago with no
objections or environmental concerns by the Michigan Department of Natural Re-
sources, Michigan Department of Environmental Quality or FERC. Is the city of
Hart to believe these agencies now have environmental concerns they didn’t have
10 years ago?

As the amount of hydropower projects facing re-licensing will drastically increase
over the next years, small communities across the country like Hart will continue
to bear the burden of this costly system. I am particularly concerned with the costs
passed on to communities as the result of environmental groups pressure to perform
costly and unnecessary studies. The economic impacts associated with this process
must be considered before conditions of re-licensing are mandated from a state or
federal agency. At this point these considerations are not being made and I feel it
is unnecessary to subject the city of Hart to this process.

Sincerely,
PETE HOEKSTRA
Member of Congress

CITY OF HART
HART, MICHIGAN

March 29, 2000
Chairman Barton
Subcommittee of Energy and Power:

The City of Hart, located in west central Michigan, is currently in the midst of
FERC relicensing for our small hydro electric facility having filed a notice of intent
in September 1997. If all goes well, we anticipate issuance by 2002. Five years and
an estimated $650,000 later! For one of the smallest municipal electric utilities in
the state and perhaps the nation, this is unacceptable. The time and financial bur-
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dens of relicensing for a system of 1300 customers and four employees on top of day
to day operations, growth management, and pending deregulation will certainly tax
our capabilities.

We understand and fully accept the licensing requirements. We welcome with
open arms the participation of all interested parties. However, the scales of balance
have tipped from participation to elimination. Non-pollutant sources of energy
should be encouraged, not economically regulated out of business.

The costs of relicensing will consume an excess of 16% of our annual operating
revenues over the next two years causing us to dip into capital improvement re-
serves. The City must delay expansion to a substation to keep pace with industrial
growth and forestall improvements to the diesel generation plant to provide the reli-
able back up power our customers demand in an increasingly unreliable market in
order to obtain a piece of paper.

The relicensing process for the City has been positive to date as the participation
has been very cooperative. We entered the process as a child visiting the dentist for
the first time. We have heard, first hand, the horror stories. Now that we are in
the chair, it has not been all that bad. Will Hart continue to be ‘‘Lucky’’ or is the
dentist reaching for a drill without administering novocaine?

The Hart Dam was built in the 1920’s and rebuilt in 1986 under the watchful
eyes of FERC, the Michigan Department of Environmental Quality, and the Michi-
gan Department of Natural Resources. It is our belief that such a newer facility
should be held to less stringent relicensing requirements, if not exempt.

Even under the best scenario, dam relicensing is too lengthy and too costly. The
City of Hart urges this committee to support procedural changes to make relicensing
practical for all parties.

Respectfully yours,
SCOTT K. HUEBLER

Hart City Manager

PREPARED STATEMENT OF THE AMERICAN PUBLIC POWER ASSOCIATION

By the year 2015, over half of all federally regulated hydroelectric capacity—284
projects in 39 states—will be up before FERC for license renewals. This group,
which includes many large and complex projects, has a combined capacity of ap-
proximately 29,000 MW, or 20 percent of the nation’s installed hydroelectric capac-
ity. By the year 2010, 16,000 MW of publicly owned hydro capacity will be up for
license renewal. This represents nearly 50% of all hydro capacity subject to the re-
license renewal process.

The experience of projects that completed relicensing in the early 1990’s dem-
onstrated that the process was costly, time-consuming and resulted in capacity
losses. Studies are showing that there may be an average of 8% loss of hydropower
generation per project resulting from new conditions imposed on existing projects up
for relicensing in the next 20 years. At this rate, nearly 2400 MW of total hydro
capacity may be lost. In the 2000 edition of its annual Energy Outlook report, the
Energy Information Administration—the Department of Energy’s statistical agency
for the first time predicts that hydropower generation will decline through 2020, ‘‘as
regulatory actions limit capacity at existing sites.’’

The costs of the licensing process has brought into focus a system that is broken
and in conflict with the pressures to meet the demands of electricity competition.
As states open their regions and electric utilities to competition, utilities are under
increasing pressure to lower prices or risk losing customers. The ability of hydro li-
censees to pass to their customers ever increasing costs of environmental compliance
will be limited by the market. These increasing costs threaten to significantly re-
duce hydropower’s economic viability.

The regulatory process and resulting problems are also at odds with current con-
cerns over rising gasoline prices and the impact these costs will have on the nation’s
energy security. As one of the cleanest and most efficient sources of energy, hydro-
power should play a greater role in the nation’s energy mix. Along with its ability
to provide clean, efficient and renewable electric power, this energy source offers
operational flexibility for maintenance of system reliability as well as drinking
water, flood control, fish and wildlife habitat improvement, irrigation support, trans-
portation recreational and environmental enhancement funding. Despite these nu-
merous and important benefits, policymakers have chosen to discount hydropower’s
energy resource potential.

One of the disturbing outcomes of the existing licensing process, as evidenced by
a hydropower owner in the Northwest, is the inability to improve environmental
conditions around the project. Without a license in hand, this particular hydropower
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owner cannot install recommended fish improvements. Thus, it is in the interest of
all project stakeholders—power and nonpower interests—to bring reasonableness
and fairness to the process. No one wins under current law.

H.R. 2335 and its counterpart in the Senate, S. 740, represent a reasonable and
well-meaning approach to the licensing process. The legislation limits reform to
allow project owners and operators timely knowledge of the impact of mandatory
conditions on project economics and other values. When agencies develop their stat-
ute-authorized mandatory conditioning authority, they will be required to consider
key factors and document their consideration of those factors. These factors are to
include the benefits gained or lost to the project’s economics and to the environment.

As entities of the public domain, public power electric utilities are not interested,
capable or supportive of any measure that would weaken the public input process.
We regularly work with citizen and environmental groups through public processes
and meetings. Through these activities we learn and are guided by what our citizens
demand—a regulatory process that preserves and protects the environment. For
that reason, we remain strong supporters of a hydropower licensing process that
provides significant and meaningful environmental protections granted by law to
the federal resource agencies involved in the licensing process. In our view, the leg-
islation achieves this important objective.

Hydropower stakeholders, which includes electricity providers, consumers, rec-
reational interests, labor, agriculture and farming groups, are supportive of reform.
Working with these groups, APPA is convinced that common agendas can be met
to construct a process that is more predictable, less time-consuming and results in
adequate resources being committed to protection of the environment.

The legislation before the committee is a reasonable solution to the problems that
face this industry and the country. We strongly encourage Congress to take steps,
such as those represented in H.R. 2335, to improve the hydropower licensing proc-
ess. As with the important and needed reforms that were made to accommodate en-
vironmental concerns in the 1980’s, the pendulum has swung in the opposite direc-
tion requiring a hard look at what is happening to the hydropower energy resource
in this country. The future of this emissions-free, reliable and domestic-based energy
resource rests in your hands.

PREPARED STATEMENT OF JAMES R. GOODHEART, EXECUTIVE DIRECTOR, MICHIGAN
UNITED CONSERVATION CLUBS

On behalf of the 100,000 members and 510 affiliated clubs of the Michigan United
Conservation Clubs (MUCC), I would like to express our opposition to HR 2335 and
HR 1262 which have been recently referred to the House Committee on Commerce,
Subcommittee on Energy and Power, regarding hydroelectric licensing under the
Federal Power Act.

Generally speaking, the MUCC views the issue of hydroelectric licensing as im-
perative in protecting and wisely using our public river resources. MUCC supports
the re-licensing, renovation, and reconstruction of dams for hydroelectric power
where it can be proven to be both economically feasible and environmentally sound.

MUCC recognizes that if not properly managed, the trade-off of generating power
from rivers is the river ecosystem. Hydro facilities can negatively impact liver eco-
systems, fish habitat, and fish reproduction through river flow or temperature alter-
ations, blocking fish movement or impeding the natural cycling of nutrients
throughout the river. As an organization of hunters, anglers, boaters, and other out-
doors enthusiasts, MUCC has participated as part of the Michigan Hydro Reli-
censing Coalition in its efforts to monitor the progress of the Federal Energy Regu-
latory Commission’s re-licensing of the 113 hydroelectric dams in Michigan.

Licensing hydroelectric projects is a commitment of our natural river resources as
they are only re-licensed every 30 to 50 years. For this reason, MUCC stresses the
importance of incorporating the protection, enhancement, and long-term sustain-
ability of the natural resources into the licensing process.
H.R. 2335—The Hydropower Licensing Improvement Act

MUCC’s membership clearly supports the existing Federal. Energy Regulatory
Commission (FERC) licensing program as the only opportunity to address natural
resources concerns, particularly in regards to protecting fish populations and nat-
ural reproduction. The MUCC strongly believes that the existing rules and laws of
the current hydroelectric licensing process have demonstrated clear and successful
results in providing hydro power that is not detrimental to the river ecosystems.

The benefit of the current FERC licensing process is widely distributed across
many of Michigan’s 36,350 miles of rivers and streams, and applauded by the an-
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glers, boaters, and other recreational users who benefit from the vast improvements
to these river systems—physically, chemically, and biologically—as a result of the
current process.

The membership of the MUCC already benefits from the recent improvements
through re-licensing on highly utilized river systems such as the Muskegon,
Manistee, and Au Sable Rivers. The importance of these river enhancements can be
defined by angler usage alone, as anglers travel from throughout the state and
country to take part in the popular trout and salmon fishing of these rivers. This
is demonstrated through sportfishing hours spent on these systems in 1999. The
Muskegon River accounted for about 374,895 hours of angler effort 96,329 angler
trips, while on the Manistee River, anglers spent approximately 528,766 hours fish-
ing during 111,863 trips. The Au Sable River accounted for nearly 280,000 hours
of angling effort and almost 80,000 fishing trips. MUCC’s conservation approach of
protecting a usable resource stands to benefit not only the river and fishery, but also
those who enjoy the fishery through recreation and the community, which benefits
economically through tourism.

The re-licensing process for hydroelectric projects may not be perfect. However,
the current process incorporates industry, state and federal agencies, as well as pri-
vate citizens into the re-licensing process, significantly increasing the benefits to our
natural resources while minimizing economic impacts on the hydroelectric facilities.
Current attempts to reform this process appear to the benefit of hydroelectric
projects, as changes would create an easier and less restrictive licensing process to
work through and an corresponding short-term economic gain for the hydroelectric
facility. MUCC does not support the proposed changes in H.R. 2335 as they are at
the potential cost of the sustaining the long-term biological integrity of these river
ecosystems.
H.R. 1262—Exempting existing facilities located on the Pentwater River in Michigan

from the FERC licensing under the Federal Power Act
MUCC firmly opposes Representative Hoekstra’s bill, H.R. 1262, exempting the

hydroelectric projects on the Pentwater River in Michigan from licensing under the
Federal Power Act. The sportsmen and women of the MUCC point to the many
hydro projects in Michigan that have already been re-licensed through the FERC
process. These projects provide significant protection and enhancements to the pub-
lic river and fishery resources while allowing the hydro facilities to continue gener-
ating power and private economic gain.

As a member of the Michigan Hydro Relicensing Coalition, the MUCC has long
supported and advocated for a wise and conservative use of our natural resources
including public rivers and river fishery resources. The currently existing federal li-
censing is a common sense approach to managing hydroelectric projects that need
be applied to all projects, including those on the Pentwater River. Improvements to
hydro licenses that provide for run-of-river flow management, temperature moni-
toring and controls, upstream and downstream fish passage, and other habitat im-
provements allow for a wise and conservative use of the natural resources our rivers
provide. This ensures that all favorable benefits can be derived for all users from
a river resource, from power generation to a healthy, sustainable fishery.

MUCC believes there is no reason to exempt projects on the Pentwater River in
Michigan from a licensing process that has proven beneficial to the river, the fish-
ery, anglers, and other public users of the river resources while maintaining oper-
ation of the hydroelectric facilities. In promoting conservation, MUCC contends that
the re-licensing of hydro projects in Michigan demonstrates that hydro projects can
utilize river resources while promoting long term sustain ability of fish and wildlife
populations valued by the public in our state’s rivers,

MUCC urges that this philosophy be maintained throughout the state of Michi-
gan, if not across the nation. Considering the exemption of the Pentwater hydro
projects in Michigan sets a dangerous precedent that the public of Michigan would
be willing to sacrifice the long-term recreational and economic benefits of our rivers
for short-term economic gain to the hydroelectric facilities on that river. This is a
sacrifice that the sportsmen and women of the Michigan United Conservation Clubs
are not willing to make.

MUCC opposes any legislation that would exempt hydro projects from the licens-
ing process under the Federal Power Act. Furthermore, MUCC opposes proposed
legislation to change this process. This license process allows hydroelectric projects
to generate power from a renewable resource while providing for the proper consid-
eration and minimization of the impacts of these projects on the river and fishery
resources.

The Michigan United Conservation Clubs appreciates your consideration of our
comments, and asks your support in opposing bills H.R. 2335 and H.R. 1262, regard-
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ing the hydroelectric licensing process under the Federal Power Act and exemption
of projects from this process.

PREPARED STATEMENT OF OREGON UTILITY RESOURCE COORDINATION ASSOCIATION

The Oregon Utility Resource Coordination Association (OURCA) supports the in-
tent of H.R. 3447 and urges timely enactment. Passage of this legislation will facili-
tate coordinated power supply planning among BPA’s public preference customers,
providing both them and BPA with added efficiencies. This legislation will enable
municipal utilities, people’s utility districts, and cooperatives in the Pacific North-
west to manage their resource planning similar to how customers of other federal
power marketing agencies do today. We do not believe passage of this legislation
would have an adverse impact on BPA or other BPA customers. To the contrary,
we believe that this legislation will provide enhanced efficiencies that directly or in-
directly serve the entire region.

Background on OURCA
OURCA is an intergovernmental agency, formed under the laws of Oregon.

OURCA was formed in September 1999 by the action of three municipalities and
four people’s utility districts (PUDs) which operate electric utilities in Oregon. These
utilities include the City of Ashland, McMinnville Light & Power, the Eugene Water
& Electric Board, and the Clatskanie, Emerald, Northern Wasco County, and
Tillamook PUDs. The first action of the OURCA Board of Directors was to expand
the membership to include the City of Forest Grove.

OURCA qualifies under the legislative definition contained in H.R. 3447. In fact,
OURCA was formed largely for the purpose of performing the coordinated oper-
ational functions as envisioned by H.R. 3447.

Benefits of the Legislation
OURCA envisions a number of potential operational and fiscal opportunities

through coordinated utility purchasing, planning and administration. Many of these
opportunities, such as joint purchasing of distribution poles or transformers, are
available absent this legislation.

As drafted, this legislation provides opportunities for OURCA specifically and ex-
clusively in terms of the joint purchasing and scheduling of power from the Bonne-
ville Power Administration (BPA). Each of the current members of OURCA is a pub-
lic preference customers of BPA.

Passage of H.R. 3447 enables OURCA to act as an agent to coordinate the power
purchases of the OURCA members from BPA. OURCA has not yet decided what
form that coordination will take. Options range from joint billing and coordinated
management of multiple contracts to a single contract based on the combined net
requirements of OURCA members.

Impact of Legislation on Other Customer Groups
OURCA does not believe enactment of H.R. 3447 adversely impacts any other

Northwest customer group—in terms of either power supply or costs.
Under the Pacific Northwest Electric Power Planning and Conservation Act

(Northwest Power Act), BPA has a legal obligation to provide a power exchange with
participating regional investor-owned utilities (IOUs) for service to such IOUs’ resi-
dential and small farm consumers. In addition, any regional utility can seek to have
BPA provide power to serve its net requirements. Nothing in H.R. 3447 alters or
limits these provisions. BPA is not statutorily required to provide service to the Di-
rect Service Industries (DSIs) post-2001.

More importantly, OURCA does not believe that enactment of H.R. 3447 will re-
duce the power available to serve other customers in the region. The intent of the
legislation is to limit the purchase of power by the JOE to the sum of its members’
net requirements. In other words, if a JOE’s members could individually purchase
a total of 100 MW of requirements power from BPA, then the JOE could purchase
no more than 100 MW of requirements power from BPA under this legislation.

Nor will enactment of H.R. 3447 increase costs to other regional customers. To
the contrary, enactment of H.R. 3447 could provide BPA with some administrative
efficiencies, the benefit of which will inure to all regional customers.
Impact of Legislation on Resale of Power

Some parties have expressed concern that enactment of this legislation could pro-
mote resale of preference power.
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Other than sales to its retail customers or to its members or participants, OURCA
has no intention of reselling requirements power purchased from BPA. In fact, such
resale could violate current legal and contractual prohibitions.

The intent of the legislation is to restrict the JOE’s purchase of requirements
power from BPA to the sum of the net requirements of its members, and OURCA
supports that intent. However, OURCA would note that the language could poten-
tially create a problem for a JOE whose members have generation resources of their
own and are not full requirements customers of BPA.

The current language of H.R. 3447 authorizes BPA to sell power to a JOE ‘‘solely
for the purpose of meeting the regional firm power customer loads’’ of its regional
public preference customer members. This language does not fully mirror the lan-
guage of Section 5(b) of the Northwest Power Act, which provides that BPA shall
offer to sell power to meet a customer’s firm load, to the extent that the firm load
exceeds the customer’s own resources. OURCA is concerned that this might poten-
tially create confusion and lead to the unintended circumstance where BPA would
be required to sell to the JOE an amount of power that is more than the actual
requirements of the JOE membership due to the existence of other utility power
supply resources of the JOE’s members. Similarly, the language might unintention-
ally preclude BPA from selling other non-requirements products to a JOE that other
public preference customers (or even non-preference customers) could purchase.

Notwithstanding this potential statutory construction, the legislation is not in-
tended—and should not—alter any existing resale restrictions that are contained in
present law or contract.

Finally, we would note that the legislation does not preclude a JOE from pur-
chasing ‘‘surplus power’’ from BPA which does not have resale restrictions associ-
ated with it (Note: Under the Northwest Power Act any entity may purchase ‘‘sur-
plus power’’ from BPA, and such purchases do not have a resale restriction.)
Eligibility

OURCA sees no compelling reason for either the January 1, 1999 member eligi-
bility restriction or the restriction that JOEs must form by the date of enactment.

The legislation is designed to provide public preference customers of BPA with op-
portunities to capture administrative and operational efficiencies. OURCA sees no
legitimate public policy reason why certain current (those who fail to form a JOE
before enactment of this legislation) or future public preference customers should be
denied the opportunity to capture these benefits.

For instance, the City of Hermiston, Oregon is in the process of forming a munic-
ipal utility. Because Hermiston was not a customer of BPA on or before January
1, 1999, Hermiston would not be an eligible member of a JOE. Ironically, based on
a strict interpretation of H.R. 3447, Hermiston could not participate in a JOE in
any form—even to simply receive newsletters’ without negating the eligibility of a
JOE. State laws provide for formation of municipal, PUD and cooperative utilities,
and federal law provides these public preference customers with priority purchase
rights to BPA power. OURCA fails to see a public policy rationale for arbitrarily
precluding lawfully constituted public preference customers from managing their
lawfully purchased BPA resources under this legislation.
Timing of Legislation

OURCA believes that the legislation needs to be enacted as soon as possible, pref-
erably before the end of April, in order to realize the intended benefits as soon as
possible.

BPA is in the process of finalizing its rates and developing and executing con-
tracts for post-2001 sales. Under the current schedule, rates for power will be final-
ized by April 21, 2000 and contracts must be signed by September 30, 2000. How-
ever, OURCA would note that enactment needs to occur as soon as possible in order
to provide JOE participants: (a) the opportunity to select their form of coordinated
power purchases, (b) draft the necessary operating agreements and protocols, (c) ne-
gotiate contracts with BPA, (d) undertake any needed billing or metering purchases
and installations, and (e) consider and arrange for any alternate power supplies.
Given the required steps needed to make a JOE fully functional, OURCA believes
the legislation needs to be enacted by the end of April.

Enactment of H.R. 3447 after September 30, 2000 would preclude Pacific North-
west public preference customers from utilizing a JOE for requirements power pur-
chases until the next contract period in 2006 (or 2011 for BPA customers choosing
10 year contracts). While BPA power contracts are assignable (with the concurrence
of BPA), such post-subscription assignment would not enable JOE participants to
truly realize the benefits of the legislation: the JOE members would not be able to
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have the potential existence of the JOE influence their post-2001 power supply deci-
sions.
Conclusion

OURCA strongly supports timely enactment of H.R. 3447 to facilitate coordinated
power supply planning among BPA’s public preference customers. As noted above,
OURCA would prefer minimal refinements to the legislation to: (1) clarify that the
intent of the law is for BPA to serve the cumulative net requirements of the JOE
members and no more, and (2) to remove the eligibility restrictions. In sum, we be-
lieve that the legislation should grant JOEs the same rights, responsibilities and re-
strictions as those that apply to its public preference customer members: no more,
and no less. If the Committee determines that such refinements are appropriate,
OURCA would be happy to assist in the necessary drafting changes.

PREPARED STATEMENT OF IDAHO ENERGY AUTHORITY

The Idaho Energy Authority (IDEA) strongly supports enactment of H.R. 3447
and deeply appreciates the Committee’s efforts to promote prompt consideration of
this common sense legislation.

Throughout the country, consumer-owned utilities (municipals, PUDs and co-ops)
have formed entities to provide coordinated power supply and other services. These
entities are generally formed on the basis of geography, organizational form and his-
toric relationships. Given these factors, the cities of Burley, Idaho Falls, Soda
Springs, and United Electric Cooperative chose to form the Idaho Energy Authority
(IDEA) under the provisions of existing Idaho law enabling establishment of non-
profit membership corporations consisting of intergovernmental and cooperative
members. The cities of Heyburn and Rupert and East End Mutual Electric, Farmers
Electric, Idaho County, Lower Valley Energy, Salmon River Electric, South Side
Electric Lines, and Fall River Rural Electric Cooperatives have also joined, and
other consumer-owned utilities in Idaho are considering membership in IDEA. We
expect the membership to continue to expand.

Although IDEA anticipates providing a number of services for its members, the
timing of IDEA’s formation was greatly influenced by our desire to meet the eligi-
bility standards of the pending legislation and to jointly manage our requirements
purchases from the Bonneville Power Administration (BPA).
Purpose of H.R. 3447

The bill enables existing BPA preference customers (e.g., public body and coopera-
tive utilities) to designate a joint operating entity (JOE) as their agent for con-
tracting with BPA for the purchase and delivery of power to meet the members net
power requirements. Such coordination can provide the members of IDEA with ad-
ministrative savings by providing for centralized interaction with BPA personnel. In
addition, IDEA members can capture operational savings by having centralized bill-
ing, metering and scheduling and potentially achieving diversity benefits that reflect
the different load characteristics of IDEA’s members. The extent to which these ben-
efits are realized will depend, in part, on (1) the purchasing form IDEA chooses
(e.g., single administration of multiple contracts or a single contract reflecting the
pooled requirements of IDEA’s members), (2) the type(s) of product(s) that IDEA
chooses to purchase from BPA and how those products are managed with other re-
sources either owned by IDEA members or contracted for with other parties and (3)
the design of BPA’s rates.

BPA’s existing statutes provide a first right of purchase—or ‘‘preference’’—to coop-
erative and public body utilities (See Section 5(b) of the Pacific Northwest Electric
Power Planning and Conservation Act). The statutes further direct BPA to make
such sales in compliance with BPA’s standards of service (See Section 5(b)(1) of the
Pacific Northwest Electric Power Planning and Conservation Act). Those standards
of service provide that the applicable preference customer must own distribution fa-
cilities necessary to deliver the BPA power to end-use consumers.

While IDEA (or another JOE) is itself a public body, it neither directly serves end-
use consumers nor directly owns distribution facilities. The responsibilities and fa-
cilities needed to provide retail service are owned by IDEA’s members. While IDEA’s
members meet the statutory test and the requirements of the BPA standards of
service, BPA has determined that IDEA’s members cannot assign their BPA pur-
chases to IDEA nor authorize IDEA to act as their agent in purchasing require-
ments power from BPA. H.R. 3447 provides the clear authority for BPA to make
sales to Joint Operating Entities.

In addition to the coordination of BPA purchases authorized by the legislation,
IDEA may provide the following additional services to its members: diversification
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power supply acquisition and management, transmission planning and contracting
(including with BPA), materials purchase, public purpose services, safety programs,
etc. Enactment of H.R. 3447 is not necessary for IDEA to engage in these other
functions.
Eligibility Restrictions are Inappropriate

Existing Idaho law allows for the formation of new cooperative and municipal util-
ities and creation of joint powers agencies and cooperative associations. IDEA sees
no reason why future consumer-owned utilities or future JOE’s should be prevented
from receiving the benefits of this legislation.

IDEA would support removing the eligibility restrictions from the legislation.
Alternately, IDEA would support granting the Secretary of Energy authority to

add other JOEs by rule as well as authorizing the Secretary to permit future BPA
preference customers the right to purchase and or manage requirements power
through an existing or future JOE.
Legislation Does Not Harm Other Customers

While benefiting public preference customers in the Northwest, H.R. 3447 does
not harm the interests of other regional customers in either the cost or availability
of power.

IDEA does not believe that enactment of this legislation would result in a reduc-
tion of power available to serve other customers in the region. The legislation estab-
lishes a maximum purchase authority for any JOE equal to the combined load of
its members. The legislation intends that a JOE would not be able to purchase firm
requirements power in excess of what the members could purchase through indi-
vidual contracts. Thus, enactment of this legislation should not reduce the power
available for other regional customers.

Similarly, IDEA does not believe that enactment of H.R. 3447 will result in in-
creased costs to other regional customers. To the contrary, enactment of this legisla-
tion is likely to result in some administrative savings for BPA which will benefit
all regional customers.

IDEA is aware that some have expressed potential concern that a JOE might be
able to realize diversity savings—reduced purchases during peak periods as a result
of differences in the coincident peak of a JOE’s member loads. While it is true that,
depending on the details of future BPA power contracts, such diversity savings may
be realized and may result in reduced purchases from BPA, this would result in ei-
ther (a) additional peak power available for sale to other regional entities, or (b) sur-
plus peak power that could be sold by BPA with the revenue credited to regional
customers. Under either circumstance, it would appear that regional parties would
benefit—not face increased costs.
Legislation Does Not Promote Merchant Marketing of Preference Power

H.R. 3447 does not provide preference customers any authority to purchase power
surplus to the needs of the JOE participants. Current law and BPA contracts re-
strict the resale of requirements power. H.R. 3447 does not alter these current stat-
utory or contractual restrictions.

Nor does IDEA intend to resell requirements power. Such action would be in vio-
lation of existing statutory and contractual restrictions, and IDEA and its members
intend to comply fully with all applicable laws and restrictions.
Legislation Should be Enacted Promptly

Based on a variety of contractual, operational and system requirements, IDEA be-
lieves that the legislation should be enacted before the end of April.

In order for this legislation to be of value to IDEA during the 2001-2006 BPA con-
tract term, it needs to be enacted prior to the September 2000 conclusion of the BPA
subscription contract window. However, considerable time will be needed prior to
this date for the legislation to realize its intended benefits. As noted above, IDEA
has been in existence for a short period of time. IDEA and its members will need
to review the existing BPA power products, assess alternative power supply opportu-
nities , and determine which purchases (or mix of purchases) are most desirable.
Once this decision is made, IDEA will need to prepare and execute the relevant con-
tracts (with BPA, any other selected power suppliers, and between the IDEA mem-
bers). In addition, we may need to purchase and install computer hardware and/or
software to provide for real-time scheduling and joint billing. Given these potential
requirements and the established closing date for BPA contracts, we believe the leg-
islation should be enacted before the end of April to provide the time needed to
properly and diligently fulfill our power supply responsibilities to our consumer-
owners.
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Some have questioned whether, if the legislation is not enacted in time, if IDEA
members could assign their contracts to IDEA if the legislation were passed in a
subsequent Congress. First, it should be recognized that assignment of BPA con-
tracts is dependent on BPA concurrence. More importantly, such action would be
largely ministerial and would not enable JOE members to realize the full benefit
of the legislation during the pending subscription period. Specifically, IDEA mem-
bers may make different power supply decisions—both from BPA and alternative
power suppliers—if they can act jointly rather than individually. In the absence of
timely enactment of the legislation, IDEA members will purchase power products
from BPA or elsewhere without realizing the benefits of joint purchasing decisions
envisioned by this legislation.

Conclusion
IDEA supports H.R. 3447 in its current form. As noted above, IDEA would sup-

port relaxation or elimination of the eligibility restrictions contained in the legisla-
tion. However, we would still support the legislation without any such changes if
needed to ensure swift enactment.

CENTER FOR ENERGY EFFICIENCY AND
RENEWABLE TECHNOLOGIES, ENVIRONMENTAL DEFENSE,

NATURAL RESOURCES DEFENSE COUNCIL, SIERRA CLUB
March 30, 2000

The Honorable JOE BARTON
Chairman, Subcommittee on Energy and Power
The House Committee on Commerce
2125 Rayburn House Office Building
Washington, DC 20515

Re: H.R. 2335/S. 740—Hydropower Licensing Process Improvement Act—
OPPOSE

DEAR CHAIRMAN BARTON: Legislation has recently been introduced that would
dramatically change the hydropower licensing process and jeopardize a critical res-
toration opportunity for rivers that have suffered for decades. Pitched as a process
reform bill, the legislation actually adds nine new requirements for federal agencies
and three new administrative processes to an already complex process. The result?
A significantly diminished ability of resource agencies to protect public trust re-
sources such as fish, wildlife, water quality, as well as economically beneficial rec-
reational resources.

While the hydropower relicensing process is not perfect, the industry is not what
is in jeopardy here. They warn that the relicensing process will render their dams
uneconomic. In fact, no license issued in the last seven years has been rejected by
its owner. Industry also threatens that reduced generation capacity will result in
increased greenhouse gas emissions. In fact, in the last decade, relicensing has
yielded dramatic improvements in rivers around the country while reducing average
generation by only 1%! That is just 0.05% of the nation’s overall electrical capacity.
Surely we can afford such a small price for such enormous benefits.

It is important to remember that licenses are issued for 30 to 50 year terms. Reli-
censing is a once-in-a-lifetime opportunity to ensure that private use of the nation’s
public river resources is balanced and fair. Judicious changes to a dam’s operations
can provide dramatic benefits to fish, wildlife, and recreation opportunities. H.R.
2335 is a transparent attempt by the hydropower industry to circumvent its ac-
countability to the public.

In recent years, industry, state and federal resource agencies, and private citizens
have worked together to resolve many inefficiencies with the relicensing process,
significantly reducing the need for litigation. Parties are working toward adminis-
trative solutions for remaining issues. Legislative fixes, particularly this legislation,
will only set back the substantial progress and trust that stakeholders have built
and dramatically tilt the balance away from protecting public trust resources.
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Please join us in opposing H.R. 2335.
Sincerely,

V. JOHN WHITE, Executive Director,
Center for Energy Efficiency and Renewable Technologies

JOHANNA THOMAS, Hydropower Project Director,
Environmental Defense

SHERYL CARTER, Senior Policy Analyst,
Natural Resources Defense Council

DAN BECKER, Director,
Global Warming and Energy Program, Sierra Club

cc: Subcommittee on Energy and Power

INTERNATIONAL ASSOCIATION OF FISH AND WILDLIFE AGENCIES
March 28, 2000

Hon. JOSEPH BARTON, Chairman
Subcommittee on Energy and Power
Commerce Committee
U.S. House of Representatives
2125 Rayburn House Office Building
Washington, DC 20515

DEAR CHAIRMAN BARTON: This is in reference to H.R. 2335, the ‘‘Hydroelectric Li-
censing Process Improvement Act of 1999,’’ scheduled for hearing March 30, 2000
before your subcommittee. The Association strongly opposes H.R. 2335 because it
would significantly constrain the US Fish and Wildlife Service (USFWS) and Na-
tional Marine Fisheries Service (NMFS) from fulfilling their responsibility under
law to submit permit conditions that could ensure that hydroelectric projects are
consistent with the conservation of the public trust resources of fish and wildlife.
We also believe H.R. 2335 would impede the significant progress now being made
under the Interagency Task Force to Improve Hydroelectric Licensing Processes. For
those reasons, the Association is strongly opposed to H.R. 2335.

The International Association of Fish and Wildlife Agencies was founded in 1902
as a quasi-governmental organization of public agencies charged with the protection
and management of North America’s fish and wildlife resources. The Association’s
governmental members include the fish and wildlife agencies of the states, prov-
inces, and federal governments of the U.S., Canada, and Mexico. All 50 states are
members. The Association has been a key organization in promoting sound resource
management and strengthening federal, state, and private cooperation in protecting
and managing fish and wildlife and their habitats in the public interest.

While the goal of enhanced permit efficiency is laudable, our analysis is that, as
currently drafted, H.R. 2335 would actually create more problems than it would
solve. We believe the bill would 1) impose new, difficult, and burdensome process
requirements and increase government cost, and 2) inappropriately change the proc-
ess from the wise use and conservation of public trust resources of a whole river,
to one that makes each individual project economically viable, no matter what the
impact on public’s resources. The impact of this bill as drafted would especially com-
promise the resource stewardship role of the US Fish and Wildlife Service and the
National Marine Fishery Service in maintaining the Nation’s fish and wildlife re-
sources. Since the Federal Power Act preempted traditional State’s rights to protect
fish and wildlife in hydropower licensing, the role reserved under Section 18 (16
USC 811) for the Secretaries of Interior and Commerce to prescribe fishways is of
critical concern to our State fish and wildlife agency membership.

The IAFWA recognizes the significant role of hydropower in the Nation’s mix of
energy sources; however, inadequately mitigated hydroelectric facilities have the po-
tential for exacting a substantial toll on the surrounding environment. Hydroelectric
plants can obstruct fish movements and migration, alter water temperature and
depth, injure or kill fish entrained through turbines, deter normal river sediment
flows and even desiccate rivers entirely, devastating ecosystems and endangering
fish populations. Often with only a few modifications, these facilities can operate
while mitigating most adverse impacts on fish and wildlife resources. It is important
that the law continue to provide the U.S. Fish and Wildlife Service and the National
Marine Fisheries Services adequate time and authority to examine the operations
of hydroelectric plants and submit reasonable conditions for licensing.

The following concerns are submitted for your consideration:
• Consulting agencies are required to consider the various economic impacts of their

conditions under § 32, subsection (b)(1)(A) of the bill. However, these agencies
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do not have the legal authority and staff resources to compel submission of rel-
evant economic data from license applicants and to interpret and challenge such
submissions.

• The requirements under § 32, subsection (c) would limit the ability of consulting
agencies to submit supporting evidence for the conditions they impose. Though
the provision requires the use of current data, the use of historical data in con-
junction with current data is necessary to demonstrate the long-term impact of
these facilities on environmental quality and aquatic populations. Furthermore,
the provision which mandates ‘‘peer review’’ may obviate timely submission of
environmental data. Field studies are currently reviewed by supervising biolo-
gists for competency and accuracy. Additional ‘‘peer review’’ would be time-con-
suming, costly and unnecessary.

• Administrative review under § 32, subsection (e) would allow a hydroelectric facil-
ity operator, prior to filing a license application, to obtain an expedited review
of conditions imposed by a consulting agency. However, the Federal Energy
Regulatory Commission (FERC) requires environmental studies to be conducted
after the submission of the application and any Additional Information Re-
quests, when the case is deemed ‘‘ready for environmental review’’. The bill’s
new provision would require the consulting agency to defend its conditions be-
fore an administrative law judge without access to relevant information con-
tained in the license application.

• Also under § 32, subsection (e), an administrative law judge in a court of com-
petent jurisdiction would be instructed to consider the effect of the conditions
on ‘‘energy and economic values of the project’’. The judge would not be required
to consider the reasonableness of the conditions given the potential environ-
mental impacts of a project. An impartial determination would require consider-
ation of both environmental impacts as well as economic impacts.

• Section 32, subsection (f) would set a maximum limit of one year as the deadline
for submission of conditions from consulting agencies, but would not legislate
a minimum time frame, which could permit FERC to set unreasonably short
deadlines.

We believe there is a cooperative process already well underway which could
achieve improvements to the hydropower licensing and relicensing processes without
the negative impacts on both process and natural resources of H.R. 2335. That effort
is being conducted by the Interagency Task Force To Improve Hydroelectric Licens-
ing Processes. Its steering committee is comprised of senior representatives from the
Federal Energy Regulatory Commission, the Department of the Interior, the Depart-
ment of Commerce, the Department of Agriculture, the Environmental Protection
Agency, and the Council on Environmental Quality. We understand that its working
groups are making great progress cooperatively, and urge you to consider their rec-
ommendations. Until such time as those recommendations become available, we
urge that no further legislative action be taken on H.R. 2335.

Thank you for this opportunity to express the Association’s concerns about H.R.
2335. I have attached a more detailed analysis of the bill for your consideration and
use.

Sincerely,
GARY J. TAYLOR
Legislative Director

cc: Hon. Thomas Bliley, Chairman, Commerce Committee
Hon. John Dingell, Ranking Minority Member, Commerce Committee
Hon. Ralph Hall, Ranking Minority Member, Energy and Power Subcommittee
State Fish and Wildlife Directors
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